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ABSTRACT

Through an analysis of the Irag’s engineered genocides against Kurds during the
years of Saddam Hussein’s regime, this work aimed to reveal the weakness of
the current political and social situation in Iraq. The purpose was to offer an
overview of the dangers posed by the current difficult coexistence between the
Federal Government in Baghdad and the Kurdish Regional Government in Erbil.
The birth of a new political system after the fall of Saddam's regime meant that
every institutional power had to be built from scratch in a political and social
reality new to most Iraqis. This process of renovation, already witnessed in
Europe after World War I, in particular in Italy and Germany, implied the writing
of a new constitution and of a new set of legal frames with the purpose to give
the country a strong and reliable democratic base.

In the case of Iraqi Kurds, who suffered discrimination, death and, ultimately
genocide, it is important to revisit their recent past in order to feel they are an
integral part of the new country born after the last Gulf War in 2003. Despite the
international interest in the Kurdish case, Kurdish people did not have the
opportunity to see the ones responsible of the crimes committed against them
brought to international justice, as happened in the past in the case of Rwanda
and Bosnia.

The execution of Saddam Hussein in 2006 meant that the charges against him
and his commanders related to the Kurdish case were not discussed in court
preventing Kurdish people not only from obtaining the justice they were entitled to
but, most importantly, from gaining access to the truth about the massacres and
human rights abuses carried out by Saddam's regime between 1963 and 2003.
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Kurds in the Middle East
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Introduction

The idea of this thesis originated from a combination of personal and collective
experiences lived since September 2001 in Iraq by the Kurds. The defeat of
Saddam Hussein changed the history of Iraq and of its multi-ethnic and multi-
cultural groups that shared its destiny. For the Kurdish people living in Iraq, this
change represented an opportunity to look back at their dramatic recent past and
to finally gain national and international recognition. However, as for any other
country that lived the dramatic experience of a long dictatorship, along with the
experience of discrimination and genocide, Kurdish people are still struggling to
get the recognition they deserve.

The birth of a new political system after the fall of Saddam's regime meant
that every institutional power had to be built from scratch in a political and social
reality new to most Iraqgis. This process of renovation, already witnessed in
Europe after World War I, in particular in Italy and Germany, implied the writing
of a new constitution and of a new set of legal frames with the purpose to give
the country a strong and reliable democratic base.

Despite the apparent international interest in the Kurdish case, the people
of Kurdistan did not have the opportunity to see those responsible for the crimes
committed against them, brought to international justice as happened in the case
of Rwanda and Bosnia. The execution of Saddam Hussein in 2006 meant that
the charges against him and his commanders related to the Kurdish case were
not widely published or discussed in court preventing Kurdish people not only
from obtaining the justice they were entitled to but, most importantly, from
gaining access to the truth about the massacres and human rights abuses
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carried out by Saddam Hussain's regime. Since the creation of the State of Iraq
the Kurds suffered many atrocities committed by the Iraqgi state in different
different historical moments (mandate, monarchy, and republic) with the purpose
of oppressing their demands. The researcher chose the cases analysed in this
work because they were the first ones to be recognised as genocides and ethnic

cleansing by the Iraqgi state judicial system. Therefore this research aims to:

1- lllustrate the details of the crimes committed by the Iraqi government
against the Kurds. In particular, this study will focus on five different crimes:
Arabization, forced deportation of Faylee Kurds, the detention and
disappearance of 8,000 males belonging to the Barzanis tribe, the Anfal
campaign and the using lethal gas in Halabja. For each crime the study will
focus, based on evidence gathered during the fieldwork, on how this evidence
has been used in court in order to legally recognise these events as genocide
and ethnic cleansing.

2- Analyse the legal implications of crimes committed by the Ba'ath regime
within the current international law in order to establish the administrative and
personal responsibilities of the government of Saddam Hussein.

3- Define the thinking and political ideology that lead to commit such crimes.

4- Offer Iraqis working in the legal profession and human rights area a legal
framework as well as the knowledge of the specific case of genocides and
human right abuses in Iraqg.

5- Offer a series of helpful recommendations that might contribute to the
current difficult process of reconciliation and nation building in Ira as well as

prevention of future genocides.
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The premise on which this thesis was built is that all the atrocities committed
were actually part of a carefully engineered project by saddam Hussein'’s regime.
Each chapter will show how the plan became a national project that took place in
different chronological sequences between 1963 and 1991. The escalation of
violence is evident from the comparison among the crimes: the Arabization and
the persecution against the Faylee Kurds took place over many decades, while in
all other crimes, from the abduction of the Barzanis to Anfal and Halabja the
strategies implemented by the state show a consistent change in the timescale in
which they were carried out. The Barzanis were abducted and killed in the space
of a month and their case constituted to be a blueprint that led the state to
increase the level of violence culminating with the attacks of Anfal and Halabja.
The following chart shows how in time the state increased its skills, scope and

atrocities in committing these crimes.

1988
1987-1988
198
1970—‘i988
Faylees  Barzanis Anfal Halabja

Arabization as Ethnic Cleansing

(1963) (1991)

Figure 3 Chronology and scale of the crimes.
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This analysis will be based on first-hand experience of the researcher as
minister of Human Rights for the Kurdish Regional Government between 2001
and 2005, and on his current role in the same government as Minister of Extra
Regional Affairs. Part of his role was to find out the truth about the massacres
that took place during the Irag-lran war as well as the mass deportation suffered
by the Kurdish population during those years and the process of forced
Arabization carried out by the Ba'ath regime during that period. This included an
investigation aimed at discovering the locations of the mass graves on different
territories. 1 In addition, this investigation had the purpose to gather official
documents exchanged between the different governmental powers involved in
the process. As it will be explained in more depth in the methodology section,
these documents will reveal details unknown until now as well as individual and
institutional responsibilities. In order to give a comprehensive idea of the scale of
human rights breaches perpetrated by Saddam's government in the decade
considered, this study is based mostly on the fieldwork carried out by the
researcher and on the original documents that he managed to gather during
almost twenty years of research. In particular it will focus on five crimes, which
was aimed at the ethnic cleansing of the Kurdish population in Iraq. All these
crimes will be analysed according to the categories set by the International
Convention on the Prevention and Punishment of the Crime of Genocide adopted
by Resolution 260 (III) A of the United Nations General Assembly on 9 December
1948. For this purpose, and in order to lead the reader through the different

crimes scenes, the researcher will focus in particular on the 1) forced deportation

1. See Chapter 8 for the locations of Kurdish mass graves in Iraqg.
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of the Faylee Kurds and the arabization process.? 2) the Anfal campaign and the
use of chemical weapons with an emphasis on Halajba,® 3) the Barzani* case
with the massacre and disappearance of 8,000 male members of the same tribe.
The researcher will provide information about the geographical locations where
the crimes took place including the sites of the mass graves used by the regime,
as well as official, previousely undisclosed documentation to support the
conclusions.

This study is relevant both at local and international level. Its publication
will contribute, one hopes, to the formation of a political leadership trained and
educated so to avoid the temptation of dictatorship with the unavoidable
repetitions of the crimes committed by the previous governments.

At the international level, this research aims to gain international
recognition for the prevention of such crimes in the future. By determining the
criminal responsibility of the single institutions of state in the genocide, this study
offers a political frame for the shaping of a much needed social coherence for
Iraq in its present statehood, and it also constitutes one of the basis for the new
democratic federal system.

Chapter 2 will analyse the concept of genocide starting from its
simultaneous appearance in the international language and legal system. It will

then analyse the difficulties encountered by the international criminal justice due

2 The study deals with the forced deportation of Faylee Kurds from their original areas
(Khanakeen, Jalao Laa, Al-Saadia, Mendeli, Zurbatya, Badra) and other areas of Iraq like
Baghdad, Al-Kut, Al-Imara, Najaf, Karbala as well as other central and southern cities where they
used to live in before and after the establishment of the Iraqgi State.
3. Halabja is part of the Governorate/province of Sulaimanyah and belongs administratively to
Iraqi Kurdistan. It is about 12-15 kilometres from the Iranian Borders and 225 kilometres from
Baghdad.
4. The Barzani is a federation of tribes from and around the Village of Barzan — centre of the
religious school of the Sheiks (clerics) descendants of the Amdia Princess. Barzan is one of the
most numerous Kurdish tribes in Iraqi Kurdistan, they live in the town of Barzan —Governorate of
Erbil- an area previously inhabited by the followers of the Nakhshabandi’s School which with its
Sufi message attracted many different tribes which coexisted with the Barzani.
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to the ambiguity of its earlier definitions focusing on the analysis and on the
concepts of purpose and intent and in the importance that these two elements
had in the specific cases of Rwanda and Yugoslavia. Through a study of the
investigations and the trials carried out by the International Criminal Tribunal of
Rwanda (ICTR) and the International Criminal Tribunal for the Former Yugoslavia
(ICTY), and of the Iraqgi High Tribunal (IHT), this study aims to demonstrate that
the international community has failed in recognising genocide in the case of the
Kurdish people massacred in Irag.

Chapter 3 offers an overview of the Kurdistan question in from the twentieth
to the twenty first century with a particular emphasis on the influence that foreign
powers had on its self-determination. Following the analysis of the Treaty of
Sevres and the Treaty of Lausanne which constituted the basis for the
geographical division of the Kurdish population amongest four different countries,
it will give special attention to the historical events starting in 1963 to the seize of
power by the Ba'ath regime in 1968 which led to Saddam Hussein’s era and the
atrocities against the Kurds. In addition, through an analysis of the expectations
raised by the new, still unstable Iraq and the role played by the most numerous
minorities in the country, this chapter will show how the past organization of the
Kurdish Regional Government could eventually lead the way to a true federal,
democratic country.

Chapter 4 offers a detailed analysis complete with graphs and maps of the
Arabization process carried out by the Ba'ath regime since 1968. Focusing on the
province of Kirkuk, it is evident from the statistics provided that this process had
very detrimental effects on the Kurdish population forced to relocate in different

areas with great damage to their culture and traditions. The documentation
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shows how the authorities encouraged this migration with the use of force and by
dividing entire families and tribes. The chapter shows how this sensitive area still
poses a threat to the process of democratization of Iraq.

Chapter 5 analyses the mass deportation of Faylee Kurds during Saddam's
regime and the gradual changes of citizenship laws that led to starting from the
1970s. This chapter is based mainly on the documentation collected by the
researcher during his fieldwork since little or no literature has dealt specifically
with this case. The chapter analyses the ideological basis in support of the
genocide crimes that took place in the following three decades. Since 1979,
when Saddam came into power, the Iragi state committed genocide crimes not
only against Faylee Kurds, but also against any minority looking for recognition
within the country. The documents provided show without any doubt that the
attacks against them were the first concentrated and calculated mass Kkilling
carried out by the Ba’ath Regime. The killing of 10,000 men and the removal of
up to 100,000 members of the Iraqgi Kurdish Faylee community, paved the way
for genocide on a larger, more sophisticated scale. For this reason, the
researcher will refer to the expulsion of the Faylee Kurds as “concept approval’,
because on that occasion, the regime and the state apparatus under its
boundless control began to accept the concept of mass Kkilling, indiscriminate
assassination and kidnapping.

Chapter 6 will show the genocide against the Barzanis led by the regime.
Since the beginning of the twentieth century until 1991, the Barzani Kurds have
been victims of approximately 46 campaigns of collective forced displacement
inside and outside Kurdistan. Because Barzani Kurds have always played a

leadership role in Iraqi Kurdistan history, and even during Ottoman rule, they
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have been targeted and persecuted for over a century. This chapter will analyse
the massacre of the Barzanis and how it represented an escalation in the policy
of violence and repression against the Kurds. Through his fieldwork the
researcher was able to gather a substantial body of evidence to sustain the
perpetration of genocide against the Kurdish population and Barzani in particular
between 1975 and 1991. Their systematic forced displacement, their
imprisonment in concentration camps until the disappearance of 8,000 men
belonging to the Barzani tribe has been documented thanks to the discovery of
undisclosed documents and their mass graves. Forensic evidence will be
presented along with a detailed, original map of the mass graves recently
discovered and photos from the fieldwork. At this regard, the researcher will
demonstrate that this case was the blueprint of genocide against Kurds and that
it was the more advanced and sophisticated case of killing against Kurds before
Anfal.

Chapter 7 will present the Anfal campaign and the use of chemical weapons
against Kurdish population during the Iran-Iraq war. The chapter will show how,
in contrast with the previous cases, the regime involved in this massive operation
all officers in chain of command of the army authorizing the indiscriminate use of
internationally banned chemical weapons. Unfortunately in this case it was very
difficult to find clear evidence that could lead to the arrest of a single individuals
who can be directly accountable. Due to the military nature of the attacks, the IHT
was presented with a great amount of evidence that linked directly the higher
ranking officers of the army with the crimes committed therefore establishing a
direct link between the ongoing war and genocide. In addition and due to the high

level of organization and the involvement of different divisions of the Iraqgi army,
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more than four hundred people were charged in relations to these crimes. The
conclusion of this chapter will explain how the IHT, lacking an outreach program,
was not able to communicate the result of the trail outside the walls of the court.
This left the international community, the Iragis and most Kurds without any
knowledge of the IHT judgement. In addition, the execution of Saddam Hussein
condemned for the Duijalil trial, left the IHT without one of the main defendants
and the opportunity to make to trial more transparent.

Chapter 8 deals with the events of Halabja. It will not rely on the information
already given by other sources but it will focus mainly on how chemical weapons,
as instruments of war, have been used in order to commit genocide against
Kurdish people establishing a direct link between chemical weapons and
genocide. All this in order to demonstrate to the international community that the
use of banned chemical weapons against a civil population cannot be ignored
and has to be punished in order to prevent history from repeating itself. The
chapter will focus on the development of the production of chemical weapons in
the country and how this instrument has become a deadly weapon to use against
its own citizens. As in the previous case of Anfal, the level of organization
displayed in the use of chemical weapons campaign shows very clearly the intent
and the moral responsibility of all the chain of command of the country.

Based on the entire investigation, Chapter 9 offers a series of
recommendation that should, if applied, lead to a healing and reconciliation
process. It will also suggest recommendations for the victims, in particular how
both the Iraqi Federal Government and the Kurdish Regional Government should

approach their concerns. It will also deal with the perpetrators of the crimes
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committed and those who supported them implicitly by proposing the appropriate
legal as well as political and social measures to deal with them.

All chapters offer an evaluation of the legal outcomes of the trials along with
recommendation for a peaceful coexistence between the Federal Government
and the Kurdish Regional Government.

The final chapter will summarise the research and its outcome and will offer
further recommendations for policy makers working for the future of Iraq and the

Kurdistan Region.

Literature review

In order to carry out this study, the researcher had to consult both primary and
secondary multidisciplinary sources as well as interviews with experts and
politicians. Legal resources were also indispensable in order to offer a more
comprehensive view of the Kurdish genocide under Saddam Hussein's regime in
a wider legal and international context.

The researcher has collected a large amount of primary sources, many of
which will be made public for the first time in the course of this thesis.
Fortunately, for the purposes of this research, the Ba’athist regime recorded and
documented every decision made and implemented by all branches and levels of
Government. Unlike other acts of genocide and crimes against humanity, the
Ba’athists did not attempt to conceal any of their discriminatory or criminal
policies, but rather left a paper trail detailing precisely who was responsible for
the implementation of each distinct decree. These documents were collected by

the researcher in preparation for the prosecution of the perpetrators and the
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crimes they committed. These acts will be described in detail in the course of this
thesis.

The researcher has also conducted interviews with survivors of the
Ba’athist policies and the widows of the Barzani men killed in the 1980s. These
interviews have provided details regarding the policies of capture, forced

deportation, forced relocation and killings.

Secondary Sources

The secondary literature has been split into three groups, all of which have
guided the researcher with his thesis. The first section includes general literature
concerning the history and politics of Iraq and Iraqi Kurdistan. The second
section includes material on genocide more generally, and legal texts have been
included in this review. The volume of scholarship available is significant, and the
work of the two ad hoc tribunals, the International Criminal Tribunal for Rwanda
(ICTR) and the International Criminal Tribunal for the former Yugoslavia (ICTY)
have served to intensify academic interest on more recent genocide studies.
Finally, a much more modest amount of literature focused on the fate of the Iraqi
Kurds under the Ba'ath regime has been relied on. Although this material is
limited, it nevertheless marks an important start in recognizing and documenting
the atrocities that affected so many Iraqi Kurds between 1968 and 1991.

During his research the author made references to the decisions of the
Iragi High Tribunal (IHT). However, reference to the Court’s decision should not
necessarily reflect the researcher’s endorsement and should certainly not reflect
an adoption of the legal reasoning contained in the written judgments. Whilst the

Court symbolizes an important milestone towards an official recognition of the

23



atrocities suffered by Irag’'s Kurds, the decision has not led to international
recognition of state-led crimes.

It was necessary, in order to organise the project to consult the literature
produced in the last few years on the topic of genocide. This involved the
contributions by various scholars. In particular that of Raphael Lemkin which has
been particularly useful because it helped to introduce the history of genocide
from the historical and legal point of view. In his article entitled 'Acts Constituting
a General (Transnational) Danger Considered as Offences Against the Law of
Nations' Lemkin meant to offer additional clarifications to the Special Report
presented to the 5" Conference for the Unification of Penal Law held in Madrid
between the 14™ and 20" October 1933. In this article, Lemkin proposed the
international recognition of 'acts of barbarity' which cause offence to all nations
and that have to be treated at the international level by an international court of
justice. In his article he also pointed out to the Nations the need for the
intervention of the international community in case of a clear breach of human
rights in individual countries. At this point, the word genocide, as well as the need
for its definition was not a reality and the international community was still unable
to understand the need for its prevention. It was only after World War 1l and the
tragedy of the Holocaust that the international community, following Lemkin's
contributions and based on the analysis that the scholar published in 1944
entitled Axis Rule in Occupied Europe: Laws of Occupation, Analysis of
Government, Proposals for Redress, accepted his recommendations and in 1948
the United Nations Convention on the Prevention and Punishment of the Crime of

Genocide finally produced a definition for genocide in Article II.
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This definition, which came to us basically unchanged, has been the focal
point of a debate that went on for the last seventy years. Due to its ambiguity, the
literature on the subject is very extensive and it would be difficult to quote every
study in depth. However, it is important to mention that the general trend, due to
the ambiguity of the definition proposed by the Commission, favoured a legal
approach leaving aside the social and political consequences of genocide. In
addition, the introduction of the term genocide sparked a new historical debate on
its cultural and social consequences in history. For example, Phillip Spencer in
Genocide Since 1945 offers an estimate of how many victims can be attributed to
genocide since it was accepted by the Convention in 1948. Spencer’s figures
suggest that with the addition of the intentional killing of Fur, Masalit, and
Zaghawa civilians in Darfur, it is possible that genocides have persisted since
1948 with no more than a five years lapse between any two campaigns. On the
same trend, Christopher Powell in his book Barbaric Civilisation — A Critical
Sociology of Genocide denounces that it is exactly in the twentieth century, after
the recognition of genocide, that it reached the highest levels of efficiency and
frequency.

For the purpose of this study, these contributions are fundamental but they
do not offer a complete framework in order to advocate the case of Kurdish
genocide during the Saddam Hussein's regime. For this purpose, the reading of
Adam Jones' Genocide: A Comprehensive Introduction (2006), offers a wider
opportunity for analysing the case in question. Adam Jones approaches the
theme of genocide from a different perspective. Without neglecting the cultural
and social approach, at the same time admitting that he is sitting on the

shoulders of giants, Adam Jones proposes a new way to see the social issues
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rising from genocide. He mentions Frank Chalk and Kurt Johassohn's History
and Sociology of Genocide and Century of Genocide: Eyewitness Accounts and
Critical Views by Samuel Totten et al. as well as basic contributions to the study
of genocide such as Genocide by Kuper among others. However, Jones'
approach differs from the others because of the inter-disciplinarity of his work,
drawing from psychology, sociology, anthropology and political studies with a
particular focus on international relations. It is this new, more comprehensive way
to see the various facets of genocide that makes it the more valuable basis for
the present study. In addition, Jones applying this approach to different case
studies occurred in very different cultural and social settings, offers the
researcher a flexible set of references for the specific Kurdish case. Another
reason for considering Jones as a main point of reference for this work is his
understanding of the emotional impact and personal involvement that people who
immersed them into the investigation of genocide experience. In particular, the
anthropological approach favours the use of sources and the active participation
of the researcher through a fieldwork. In this particular investigation, the
researcher in his position as minister of Human Rights for the Kurdish Regional
Government had privileged access to witnesses and a series of documentations
that could be gathered only through his physical presence where the genocide
took place.

In a study of this kind, it was extremely important to analyse the historical
background that led to the formation of Iraq in 1921 and to analyse the history of
the Kurdish presence in the country. The reading of Gareth Stansfield's Iraqi
Kurdistan: Political Development and Emergent Democracy (2003) constituted a

text of reference in order to understand the history of Kurdish political
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organization in particular the birth of the KDP and PUK and their influence in
Kurdish politics.

The main point of Stansfield's analysis, written shortly after the invasion of
Iraq by the coalition led by the United States is the identification, in Kurdish case,
of the existence of a political structure, the only one in a country that experienced
dissolution of every political institution. The Kurdish Regional Government,
because its semi autonomous status, became an example of political
coexistence.

David McDowall’s study A Modern History of the Kurds was championed
as the first comprehensive account of the history of the Kurds now living between
Irag, Iran, Turkey and Syria. The author detailed the experiences of the Kurds
from the eighteenth century under Ottoman Rule up until thir recent
developments taking place in the four countries. Considerable emphasis was
deliberately placed on the period between 1918 and 1925 where McDowall
argues Kurds lost their single greatest opportunity for statehood following the
collapse of the Ottoman and Qajar empires. According to McDowall, the missed
opportunity in the post-Ottoman years prevented Kurdish populations in the
newly created states of Iraq, Iran, Turkey and Syria from establishing any
meaningful autonomy or control over lands considered by Kurds to be ‘Kurdistan’
up until today. In reference to Iraq, McDowall argues that inter-tribal
disagreements within Iragi Kurdistan frustrated British attempts at resolving the
issue of Kurdistan from the outset. Although all agreed that Turkish authority
should not return to Iragi Kurdistan, there existed staunch disagreements as to
how British assistance may be delivered, if via Baghdad or a distant, yet less

influential, London. British-Kurdish relations were promptly strained by the

27



consequences of an insufficient British military presence on the Kurds that
offered to support them. For McDowall, however, the functioning of a British-
administered Kurdistan seemed inherently troubled from the start. According to
the author, the "fundamental conflict between institutionalized government on the
one hand, in which officials were appointed on merit and owed their loyalty to an
abstract idea — the state, the administration, the Crown or whatever — and, on the
other hand, the highly personalized form of government based on patronage still
existing in the religious and tribal strata of Kurdish society” meant any leader that
sought to represent all Kurds would be crippled by the competing political ideals.
The researcher has considered these challenging beginnings as they developed
over the century. Whilst Kurds have been criticized for their lack of clear vision or
ideology for the future of Kurdistan in Iraqg's early years, it is certain that Kurds
were united by one idea: that Arabs should not rule Kurdistan. In this regard, the
promises made by Britain and France to the Kurds in 1918 for a complete and
final liberation of the peoples who have for so long been oppressed by the Turks,
and the setting up of national governments and administrations that shall derive
their authority from the free exercise of the initiative and choice of the indigenous
populations” grew further from reality. Whilst Kurds sought British protection in
the early twentieth century, they by no means relinquished their drive for
autonomy. Clearly, the Kurds were to be betrayed by the British and outrage
soon spread among lIragi Kurds when Britain negotiated with Baghdad, trading
independence for rent-free military bases in the country, and ultimately supported
Irag's entry into the League of Nations on October 3™ 1932.

Gregory H. Stanton, President of Genocide Watch, offers another

fundamental theoretical contribution to this study. In his writings he has argued
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for some time that genocide develops in eight, non-linear, stages: classification;
symbolization; dehumanization; organization; polarization; preparation;
extermination; and denial.> What has come to be commonly referred to as ‘The
Eight Stages of Genocide’ was first presented as a Briefing Paper to the US
State Department in 1998. According to Stanton, all eight stages identified by his
work continue to occur throughout a genocide campaign, and prompt recognition
of one or more stages of genocide can be an effective preventative tool. Much of
Stanton’s work since drafting the eight stages framework has included the
analysing of former and current genocide processes through the lens of this
framework. Stanton’s contribution to genocide studies has been significant. His
collation of numerical data on a global scale, and up-to-date record keeping and
monitoring of genocidal movements provide an invaluable research tool. The
researcher has relied on the framework heavily, and indeed it has been adopted
as the framework in which the thesis is presented. In this regard, Stanton’s work
serves to punctuate each detail or record of events arising during the Ba’athist
rule with a reference point common to all genocide campaigns.

Following the interdisciplinary approach suggested by Jones, the
researcher had to rely on a varied set of literatures in order to carry out his study.
As mentioned earlier, one of the aims of this thesis was to present a comparative
legal framework that analysed the ambiguities of the definition of Genocide stated
by the Convention based on Lemkin's suggestions as well as the different
interpretations in which this definition has been applied since 1948, and in
particular the reading of the first two statutes produced by the Convention when

establishing the International Tribunal for Yugoslavia (ICTY) and the International

5 Further elaboration of the ‘eight stages of genocide’ is provided in Chapter 2.
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Tribunal for Rwanda (ICTR). The reference to the legal literature is important
because, even if the focus of this research is to show the sociological and
historical background of the Kurdish case for genocide, its legal recognition is
necessary in order to propose ways to prevent these same events to repeat
themselves. In addition, the comparative approach that arises from the analysis
of the only two cases in which the Commission has intervened is important in
order to set a serious of precedents towards the Kurdish case. The analysis of
the legal documentation regarding first the two statutes, and later the outcomes
of the trials, were fundamental in order to analyse the specific, local reality in
which the Iragi High Tribunal (IHT) was born and had to operate. As will be
analysed in the following chapters, this tribunal, established in 2003 in a moment
of difficult relationship with the international community due to the civil war and to
the US military presence in the country, failed to give Kurdish people their
opportunity to make their case.

As it will explained more in detail in Chapter 2, the Ba'ath regime carried
out a systematic plan of ethnic and cultural cleansing towards Kurds in Iraq,
however, after Saddam Hussein's fall, these crimes have not been investigated in
depth. Of course, there is a vast literature on the subject, for example, Michael
Kelly, the former chief investigative judge for the Iragi High Tribunal, in his book
Ghosts of Halabja (2008) offers an analysis of a very specific crime, the chemical
gassing of a Kurdish village in Northern Irag in 1988. The researcher’s approach
differs from Kellys because it does not limit itself to a mere recount of the events
as they were presented in the tribunal. Following Adam Jones’s approach he, on
the contrary, focused on the consequences that these events had on the Kurdish

population and on the way they currently perceive their relationship with the Iraqi
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Arab population and with the institutions which represent them starting from
2003.

William Schabas in Genocide in International Law, The Crime of Crimes
(2000) offers a pertinent overview of the application of the genocide convention in
international law. The text was used primarily as a reference guide in particular
for Chapter 2 where the legal elements of the crime of genocide are discussed.
Schabas' compilation of jurisprudence is presented in a manner accessible to
lawyers and non-lawyers alike and is thus an excellent reference for readers
seeking to understand the extent of Ba’athist liability by comparison to the most

notable international criminal prosecutions heard by the ICTR and the ICTY.

Methodology

As already mentioned, the five crimes analysed in this thesis needed a
multidisciplinary approach in the methodology because of their different nature
and circumstances in which they took place. In addition, the different legal
outcomes of the trials against the perpetrators of each single crime had a
different long lasting impact on Kurdish population and on the relationship
between the current Iraqi Federal Government and the Kurdish Regional
Government, therefore all of them required a different methodological approach
in terms of the gathering of the material in order to build up the cases against the
defendants. As already mentioned at the beginning, each of the crime treated in
this thesis constitutes a state planned strategy towards the ethnic cleansing of
Kurdish people in the country. A plan carried out with a constant increase in the
scale of the atrocities and that culminated in mass murder.
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The first crime analysed is Arabization. This is particularly interesting
because it has been carried out during a considerable number of years, between
1963 and 2003, and it constitutes the beginning of all the other crimes committed
against the Kurds. It aimed to change the demography of the areas originately
inhabited by Kurds by systematically destroying all their cultural and social
background.

The second crime considered is the forced deportation of Faylee Kurds. In
order to reconstruct the events that led to this mass deportation, the researcher
had to rely on two main sources of information. The first one was the
recompilation of Iraqi documentation gathered after 1991. The researcher
accessed these sources mainly through Kurdish intelligence in the opposition
groups. The second is the information provided by the victims through the Faylee
Cultural Centre in Erbil. As it will be analysed later in detail; it is important to note
that in order to carry out this massive deportation, the regime relied on judgemnts
issued by the legal system. All the orders were given prior the publications of
decrees that authorized the deportation and the confiscations of Faylee Kurds’
properties.

The next crimes investigated in the thesis are the relocation and mass
murder of 8,000 men from the Barzani tribe; the Anfal campaign and the events
that took place in Halabja. Despite the differences, which will be analysed later, in
all three cases the investigation required a more multidisciplinary approach that
involved not only the recompilation of official documents and interviews with
witnesses, but also an intense forensic investigation once the mass graves have
been identified. The forensic evidence contributed strongly to the building up of

the cases against the perpetrators. The methodology applied by the researcher,
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trained in forensic investigation, included a study of the reasons why mass
graves could be found all over Iraq. The researcher found out that before these
atrocities were committed, Iraqis did not have any collective memory of mass
graves and that their existence has to be attributed to the unlimited powers
enjoyed by the Iraqi security and intelligence services.

Bearing these factors in mind, the researcher had to come forward with a
classification of mass graves that included all the different modus operandi
followed in each crime starting from the description of each mass grave and how
to recognise it. The mass graves were catalogued according to criteria which
included the number of victims, the time in which the crime was committed, the
agencies responsible and the information gathered on site from witnesses who
escaped the genocide, local people, occasional witnesses, and members of the
armed forces or of the security agencies. In addition, some information about the
existence and the locations of some mass graves had been gathered before the
fall of Saddam Hussein by members of the intelligence of the Kurdish opposition

groups as well as by members of the Ba’athist party.

Sites of mass graves until November 2013.

Sites Open Sites Graves Remain
By By Confirmed Not
Suggestion Opening Confirmed
145 56 62 120 18 9
Total: 118 Total: 27

Source: Author

The location and distribution of the mass graves constituted a very good source

of information and, for the purpose of this study, they have been catalogued into
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three groups: the ones found in the gardens and graveyards of military camps or
security agencies, the ones found in the countryside and the ones located deep
in the desert. The researcher has worked mainly on the first and third categories.

In order to gather evidence for the Barzanis’ case the researcher had to
investigate the existence of mass graves in remote deserted areas. Without a
nearby area where the team of scientists could be based, the main challenge
was to provide infrastructure, including sufficient water supply, sanitation, food
and shelter, working areas transportation and storage facilities for the remains
and equipments. Security and safety is paramount, and does not only apply for
the investigators, but also for the gravesite and the human remains. Sometimes
the investigators will attract the attention of the local population and provoke
curiosity or even hostility. It is paramount to undertake a mass grave investigation
with sufficient professional security on the site on a reliable 24/7 basis. A mass
grave, whatever its location, is a crime scene and as such the evidence needs to
be protected from unauthorized access. The investigation leader must at all times
ensure the integrity of the chain of custody and limit the access to the grave to
authorized personnel only. However, the interest of the public and the media
should be taken into account and controlled with an effective information policy:
e.g. the relevant media outlets could be contacted and informed prior to the
investigation. And agreement should make that the media have exclusive access
for one day towards the end of the excavation. The public should be included and
their concerns should be taken very seriously. The investigators could invite the
public at the beginning and the end of the investigation to a religious service to
honour the victims. Depending on the demands of the population, a regular public

press release could be considered. Secrecy and depriving the public access to

34



information on the investigation is counterproductive and not in line with a policy
of transparency and impartiality when dealing with missing persons. The public
has the right to be informed.

In 2005 in the Busaya district, about 240 km from Samawa, a mass grave
with 513 bodies was found.They were mostly male wearing typical Barzani Kurds
cloths. Another mass grave has been found in November 2013 in Busaya (Long.:
4558 11.07 Lat.: 29 50 30.17) where another 93 bodies of males (aged between
9-80 years old) wearing Barzani cloths were found. This discovery was made
after the disclosure of a very important document reproduced in the appendix at
the end of Chapter 6. In it the authority mentioned that the Barzanis were
executed in the area of Busaya, a remote district belonging to Al Salman near the
Saudi — Kuwaiti Border. Busaya has a size of about 24,532 square km, is
surrounded by the Distric of Zubair from the east, Sok Al shyukh district from the
north, Samawa district from the northwest, from the west by Al Salman district,
from the south by the Saudi Arabia and from southeast by Kuwait. The total size
of Samawa governorate is 51,740 square km, which means that the size of
Busaya is about 47,5% of the Muthana size 5.6% of the total size of Iraq
(435,052 square km). Because of the size of the province, it has been very
difficult to look for mass graves without the support of the local authorities. The
expedition in Busaya lasted three months from January to April 2005. The
research involved meeting local people, shepherds, nomads as well as any
official who worked for the government in the area. Unfortunately, due to the
mistrust of the locals, initially it was very difficult to find the graves. Only four
months later the researcher was informed by some locals about the location of

possible mass graves and he was finally able to find some of them containing
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Barzani Kurds killed by Iraqgis during the 1983 genocide campaign.

The team was able to exhume 513 corpses from Busaya 1 mass grave.
After recovering some personal belongings and identified some of the victims
with the help of the families, the researcher was able to return them back to
Kurdistan and give them proper and respectable burials. One of the interesting
aspects of this discovery was to find that the men had been killed in groups and
with automatic weapons; this could be deduced from the number of bullets on
their corpses. In addition, the depth of their graves was no more than 1.5 meters;
this means that they were buried very quickly after their death. During the
investigation we found out that they were held prisoners at AbuJad and Al Laaya
concentration camps, about 40 km away from the mass graves. The researcher
travelled back to the area in November 2013, and in that occasion he managed
to discover another mass grave named Busaya 2.

The researcher has also carried out forensic investigation, on site, for the
Anfal case uncovering the mass graves later named Hatra 1 and Hatra 2. The
outcomes of his investigations were then used by IHT to build up the case
against the perpetrators. In contrast with the mass graves of Busaya, these were
located in less remote areas but were very deep, around 3.5 metres. This shows
the extreme secrecy in which this crime was committed and the intent to conceal
any possible evidence. Hatra 1 contained 123 remains: 25 adult women, 8
infants, and 90 children, all of them had been executed. Hatra 2 contained the
remains of 46 men.

Another mass grave, named Muthana 2, containing around 500 remains
was found in Dhabiya at (N 30 40 18.97 E 44 57 38.86) in Muthana Governorate,

suburb of Samawa City, towards Nigrat Al Salman, 8 km on the road between
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Smawa and Al Salman in the heart of desert. According to some witnesses, the
victims were killed in 1988. During the excavation, the team was able to find 114
remains: 2 males, 27 females and 85 children, 28 of them were between 3-7
years old, all of them from the Anfal campaign. This information was presented
by Mr. Kovin Tramble® and used by the IHT during the trial.

In the area of Nigrat Al Salman, nearly 300 meters on the right on the road
from Salman Prison at (N 30 30 31 .45 E 44 39 27.29), the team found another
mass grave containing between 300 and 350 remains. According to the police
Sergeant Khalaf Abdul Aaall Al Jabouri who worked there, all of them were
imprisoned and died of torture. At the Al salama Health Centre the researcher
was able to find 94 original death certificates of Kurds from the area of
Sulaimaniya who died during Anfal. The doctor confirmed that they issued these
certificates without seeing the dead body, an operation that the authorities carried
out in order to cover their crimes.

Also related to Anfal, in the area of Al Hatra, near Mosul the team found
another 2 mass graves after interviewing an ex Iragi military officer named
Colonel Salim Mahmoud. After the excavation 123 remains were found all of
them killed by a single bullet in the head: they were 25 males, 98 children almost
all them were under 13 years old. That mass grave was very deep, around 3.5
metres to testify the efforts made by the authorities to deny eventual discovery
and accusations to compromise any investigation. In the grave the researcher
found the body of a woman with her 6-7 month child (see photos in the appendix
to Chapter 7). Hatra 2 is the name of the second mass grave found in the same

area. In there the team found 64 remains all of them were Kurdish men randomly

6. Pages 618 -622 of the court decision regarding the Anfal case by IHT on 24/6/2007.
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shot by Kalashnikovs.

A skeleton in a grave cannot tell by itself if the individual was black or
white, a combatant or a civilian a Christian or a Muslim, a Sunni or a Shi'a, a
Kurd or an Arab. Hence, the missing persons issue bears great potential of
political abuse, propaganda while deepening the breaches between religious or
ethnic groups. Ultimately, it only brings more grief and suffering for the families of
the disappeared, especially if the victims went missing during a civil war scenario.
The truth is always the first victim of war therefore; it was paramount to apply

impartiality and transparency during all the phases of the exhumation.
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Kurdish Mass Graves in Iraq

Figure 4. Map No. (3) Kurdish mass graves in Iraq. Source: Author.
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Chapter 2

The Concept of Genocide

Introduction

This chapter will analyse the concept of genocide starting from its first
simultaneous appearance in the international literature and legal system. It will
then analyse the difficulties encountered by the international criminal justice due
to the ambiguity of its first definitions. It will focus on the analysis, definition of
purpose and intent and on the importance that these two elements had in the
specific cases of Rwanda and Yugoslavia. Through a study of the investigations
and the trials carried out by the International Criminal Tribunal of Rwanda (ICTR),
the International Criminal Tribunal for the Former Yugoslavia (ICTY) and lraqi
High Tribunal (IHT), this study aims to demonstrate that the international
community has failed in recognising genocide in the case of the Kurdish people

massacred in Iraq.

The Origin of Genocide and the Process of Naming

It was on 9 December 1948, after World War Il and the horrors of the Holocaust
that the international community was urged to name this crime as genocide. Until
then it had remained without a name. A legal definition was found in 1948 by
United Nations Convention on the Prevention and Punishment of the Crime of
Genocide (CPPCG) (hereinafter ‘the Convention’). In Article Il of the Convention,
genocide is defined as any of the following acts committed with intent to destroy
in whole or in part, a national, ethical, racial or religious group:
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Killing members of the group.
Causing serious bodily or mental harm to members of the group.

Deliberately inflicting on the group conditions of life calculated to bring about its

physical destruction in whole or in part.
Imposing measures intended to prevent births within the group.
Forcibly transferring children of the group to another group.!

This definition was confirmed without erasure or modification by the Security
Council in drafting the Statute of the International Criminal Tribunal for the former
Yugoslavia and the Statute of the International Criminal Tribunal for Rwanda, and
by the State Parties to the Rome Statute establishing the International Criminal
Court.? No state has ever advocated that genocide is not a crime. The definition
contained in Article 1l is considered to be binding international law, a universal
(interdict) that permeates the mask of the state sovereignty.

In 1933, Raphael Lemkin, a jurist and scholar of international law wrote a
paper entitled 'Acts Constituting a General (Transnational) Danger Considered as
Offences Against the Law of Nations', this article was meant to offer additional
clarifications to the Special Report presented to the 5" Conference for the
Unification of Penal Law held in Madrid between the 14™ and 20" October 1933.2
In it he focuses on the crime of barbarity as a crime against international law. At

the time, the idea that the international law could override single states internal

1 Article 2 of CPPCG.
2. See Atrticle 4 of the Statute of the ICTY, Article 2 of the Statute of the ICTR, Article 6 of the
Rome Statute. The same definition was adopted by the Statute of the Iraqi High Criminal Court,
Article 11. See Appendix No.1 of this chapter for the complete Statute of the Iragi High Criminal
Court of 18 October 2005.
3. Raphael Lemkin, Key Writings of Raphael Lemkin on Genocide Available at: http:/
www.preventgenocide.org/lemkin.online [Accessed 22 March, 2013].

41



http://www.preventgenocide.org/lemkin.online

jurisdiction was completely new. This innovative proposal was based on a few
episodes that anticipated the tragedy of World War Il and the Holocaust, in
particular the Semel massacre that took place in August 1933 where hundreds of
Assyrians civilians were killed indiscriminately in Irag. 4 Lemkin's article,
stimulated by these events, proposed the international recognition of 'acts of
barbarity' and 'acts of vandalism'. According to Lemkin the first ones were acts
that:

Taken as a whole, all the acts of this character constitute an
offence against the law of nations which we will call by the
name "barbarity". Taken separately all these acts are
punishable in the respective codes; considered together,
however, they should constitute offences against the law of
nations by reason of their common feature which is to
endanger both the existence of the collectivity concerned and
the entire social order'.®

Acts of Vandalism are, on the other hand, crimes against the culture and works of

art and can be considered as:

An attack targeting a collectivity can also take the form of systematic
and organized destruction of the art and cultural heritage in which the
unique genius and achievement of a collectivity are revealed in fields
of science, arts and literature. The contribution of any particular
collectivity to world culture as a whole, forms the wealth of all of
humanity, even while exhibiting unique characteristics.®

4 Just a year later, in The Assyrian Tragedy, published by Annemasse in 1934 describes what
happened: "The Assyrian population of the village of Semel was indiscriminately massacred; men
women, and children alike. In one room alone, 81 Assyrians from Baz were barbarously
massacred. Priests were tortured and their bodies mutilated. Girls and women were raped and
made to March naked before the Iraqi Army Chief of the Staff Brigade General Bakir Sedqi. Holy
books were used as fuel for burning girls. Children were run over by military cars. Pregnant
women were bayonetted. Children were flung in the air and pierced on to the points of bayonets.
In Dohuk 600 Assyrians were killed." (The Assyrian Tragedy, pp. 53-54).

5. Raphael Lemkin, Key Writings of Raphael Lemkin on Genocide by PreventGenocide.org
Available at: http:// www.preventgenocide.org/lemkin.online selection of Lemkin’s core work on
genocide [Accessed 22 March, 2013].

6. Ibid.
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Both these crimes, according to Lemkin, have to be considered transnational and
an offence against the law of nations because they threatened the stability and
the heritage of all humanity. At the end of his analysis, Lemkin proposed a project
of legislative texts divided into seven articles containing the starting point for a
future international legislation on Human Rights. For the moment, in 1933, the
law of nations was not prepared to accept or implement his propositions.

It was only in 1943, when the extent of the horrors of the Holocaust were
fully known, and World War 1l was going through its last, tragic, epilogue, that
Lemkin first coined the term genocide. He referred to the Plato’s use of Greek
word (génos) for a “race” or “tribe”, and then he added the Latin-cide, which
means “killed” or “act” of killing, as in homicide or suicide. Later on, in 1944,
Lemkin wrote his most important book titled Axis Rule in Occupied Europe.’ In it
included an extensive legal analysis of German rule in countries occupied by
Nazi Germany during World War Il. Later, in 1945, this study constituted one of
the legal bases of the Nuremberg trials. Lemkin worked hard to persuade a
number of countries to sponsor the resolution for a genocide convention treaty,
and with the help and support of the newly formed United Nations, the resolution
was placed before the General Assembly for consideration and approved in

1948.

The Phenomena of Genocide

“The word is new, the crime is ancient”.®

7. Raphael Lemkin, Carnegie Endowment for International Peace, Division of International Law,
Washington, D.C., 1944.
8. Leo Kuper, Genocide: Its Political Use in the Twentieth Century, Penguin Books, 1981, p.11.
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The dramatic experience of World War Il and the atrocities committed against an
ethnic minority, and in particular against Jews, sparked a reflection about the
idea of genocide in human history. Whilst international recognition and
acceptance of the crime of genocide only came about with the adoption of the
Convention, it is argued that the acts of targeting and killing identifiable groups
within societies are an age-old practice. Accounts of mass killings and the
destruction of peoples and their communities were recorded in the Bible, in
Greek and Roman tragedies, throughout antiquity, and during the Crusades in
the Middle Ages.® By the 12" century, Genghis Khan had set about conquering
Eurasia killing as many as 30 million people along the way. Whilst it is outside the
scope of this thesis to recount historical instances of genocide, the fact that
genocide has, and continues to stain human history, demonstrates the ease with
which genocidal ideology is formulated, supported, and implemented, with or
without a Genocide Convention. This section will discuss what is termed ‘the
phenomena of genocide’, identifying the alarming frequency with which genocide
campaigns occur, and discussing certain characteristics common to most
campaigns. In the aftermath of World War I, the international community was
compelled to adopt a legal definition of genocide and proclaimed that the
atrocities committed by Nazi Germany would never be allowed to occur again.
On 9 December 1948, the newly established United Nations adopted the
Convention extending universal jurisdiction for the prosecution of both
‘peacetime’ and ‘wartime’ acts of genocide.'® However, the events of the 20"

century swiftly discredited the United Nations’ commitment to “never again”.

9. For a concise summary, see Leo Kuper, Genocide: Its Political Use in the Twentieth Century,
Penguin Books, 1981, pp.11-18.
10, The following day, 10 December 1948, the United Nations adopted the Universal Declaration
of Human Rights.

44



Instead, horrifying and frequent genocidal campaigns, targeting and killing groups
protected by the Convention, were seen over and over again, across a number of
continents and cultures. Phillip Spencer in Genocide Since 1945 (which
published on 2012) estimates that at least 9 million people have been killed as a
result of genocide since the Convention was adopted in 1948, and this figure
could be as high as 13.5 million.'* Relying on Spencer’s figures with the addition
of the intentional killing of Fur, Masalit, and Zaghawa civilians in Darfur, it is
possible that genocides have persisted since 1948 with no more than a five years
lapse between any two campaigns.!? Eloquently, yet disturbingly, summarised by
Christopher Powell in his book Barbaric Civilisation — A Critical Sociology of
Genocide, “the era in which genocide was made criminal for the first time is also
the era in which it achieved effects of scale, efficiency and frequency that stun
the imagination.*®

Genocides almost always occur in the context of, or immediately following,
violent political instability. As Adam Jones points out in Genocide: A
Comprehensive Introduction all three of the 20" century’s most well-known
genocides — that of the Armenians in Turkey, the Jews in Nazi-occupied Europe,

and the Tutsi in Rwanda — have occurred in the context of violent civil and/or

11, These figures exclude Marsh Arabs Kkilled in Irag during 1992 where the number of victims is
unknown. See Philip Spencer's Genocide since 1945 Routledge, 2012, p.19. See also G.
Stanton’s ‘Building an Anti-Genocide Regime’ in Totten, S. (ed.) The Prevention and Intervention
of Genocide: A Critical Bibliographic Review 6th ed. Rutgers, 2008, p. 281.
12, According to Philip Spencer, there is disagreement as to whether the atrocities committed in
Darfur constitute genocide (see International Commission of Inquiry on Darfur, Pursuant to
Security Council Resolution 1564, 18 September 2004, and also the Second Warrant of Arrest of
Omar Hassan Ahmad al Bashir confirming an indictment for genocide, ICC-02/05-01/09-95, 7
December 2010).
13, Powell, C, Barbaric Civilisation — A Critical Sociology of Genocide, Montreal, McGill-Queens
University Press, 2011, p. 72.
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international warfare. ** When armed violence moves from being legitimate
warfare to genocide can often be difficult to identify. Most agree, however, that
the presence of war is the single biggest aide to genocide.!® Jones explains that
the collective struggle and sacrifices of communities during times of war nurture
intra-communal bonds and exacerbate fear and distrust of the ‘enemy’.'% In such
circumstances, genocide campaigns that would usually be rejected by the
collective conscience may be tolerated, or even actively encouraged, as hatred is
only a small step from the dangerous mixture of fear and distrust:

Psychological and social inhibitions diminish, often to be
replaced by blood lust...Fear fuels hatred of the one allegedly
responsible for the fear, and dependence on the authority that
pledges deliverance from the threat...Societies grow more
receptive to state vigilance and violence, as well as to
suspensions of legal and constitutional safeguards.*’

Such circumstances must be particularly so during civil wars or internal conflicts
where a large proportion of the local populations are intimately connected to the
pain and passion of armed warfare. It is a common but truthful saying that
“nothing unites people like a common enemy”. Disparate groups of society come
together during times of war, allowing the gap between “us” and “them” to be
exaggerated.!® The forging of common identities, both of the threatened, and
threatening groups is made easy. As this thesis argues, this process of
identification is a crucial element on the road to genocide. Understanding the
‘Phenomena of genocide’ involves consideration of the transnational security

threats that spread so ferociously before, during, and after a genocide takes

14 Jones, A. Genocide: A Comprehensive Introduction (2™ ed.) Routledge, 2006, p. 81.
15, 1bid., p.81.
16, |bid., p. 82.
17, Ibid., pp. 82-83.
18, |bid., p. 84.
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place. In doing so, it makes it even harder to comprehend how a strong, credible,
international mechanism for the identification, prevention, and intervention of and
during genocide remains so far from reach.

Traditionally, acts of genocide have been considered by nation states to
be tragedies, but not security threats. This perception dangerously neglects the
transnational characteristics of genocide campaigns, and ignores the clear ‘spill
over’ of security threats. Although most genocides now occur in the context of
civil, or internal wars, the movement of security threats across borders is
profound. Before and during genocide the exodus of refugees to neighbouring
states typically occurs at an alarming rate, providing tense and often
unsustainable conditions for the host state. Refugee camps often provide a
venue for the preparation of reprisal attacks, and the organisation and arming of
exiled groups present clear security issues for the host state. '° Further,
absorption of the refugee population by the host or a third state is a significant
and costly burden.

The United States has recently acknowledged that their traditional
perspective on genocide has been misguided. On 8 December 2008 the
Genocide Prevention Taskforce, co-chaired by former Secretary of State,
Madeline K. Albright, and former Secretary of Defense, Willam S. Cohen,
released Preventing Genocide: a blueprint for policymakers recommending steps
the US government could take to prevent genocide.?° According to the report, the
recognition of genocide as a threat to US security, and indeed international

peace and security, was long overdue. In support of their position, the report

19, See for example Medecins Sans Frontiers, ‘Deadlock in the Rwandan Refugee Crisis:
Repatriation Virtually at a Standstil’, Special Report, 20 July 1995, available at:
http://www.doctorswithoutborders.org.

20, Full Report available at www.ushmm.org.
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drafters’ referred to the widespread instability that followed genocide campaigns,
where exiled populations in refugee camps present vulnerable breeding grounds
for extremist views and terrorist recruitment.?! Furthermore, the report linked
contexts of instability with drug, arms, and human trafficking.??

Why then, has the international community tolerated ineffective genocide
prevention measures? Some may assume that the problems of genocide are
problems of “the other”; genocide does not occur in my backyard and it is a
distant or foreign problem | cannot understand or influence. But over the course
of the 20" century, instances of mass killings and genocide have occurred in
almost all of the world’s geopolitical regions as the following examples show:

Australia. By the early 1920s British colonists in Australia had reduced the
native Aboriginal population from an estimated 750,000 to just 31,000 in
approximately 100 years.?® More brutal, however, was the program of forced
relocation of Aboriginal children from their biological parents to white Australian
(British settler) families during the 19" and 20™ century in a deliberate effort to
exclude Aboriginal children from their native culture, language and customs. The
policy was recognised as genocide following an in-depth report by the Australian
Human Rights Commission in 1997.24

Africa. At the turn of the 19™ century, German colonial forces were

directed to brutally annihilate the “revolting tribes” of the Hereros and Namas in

21, Genocide Prevention Taskforce, Preventing Genocide: A Blueprint for Policy-makers,
December, 2008.

22 |bid.

23, A. Jones, Genocide: A Comprehensive Introduction (2" ed.) Routledge, 2006, p. 119.

24 Australian Human Rights Commission ‘Bringing them Home: A National Inquiry into the
Separation of Aboriginal and Torres Strait Island Children from their Families’ 1997, available on
www.humanrights.gov.au.
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what is present day Namibia?®. Records suggest that up to 15,000 Hereros and
2,200 Namas were incarcerated in camps resulting in a loss of approximately
7,700 people?s. Later (1994) in the same century, Hutus killed approximately
800,000 Tutsi and moderate Hutu in Rwanda in just over 100 days. Armed with
machetes and loaded on the rhetoric of the distinctly genocidal ruling party (the
MRND; Mouvement républicain national pour la démocratie et le
développement), the Interahamwe set up road blocks throughout the country
killing, raping, and beating Tutsi civilians that tried to cross through. Tutsis and
moderate Hutus sought refuge in churches and schools later the sites of fatal
massacres. The scale of atrocities that occurred in Rwanda between April and
July 1994 ultimately led the international community to establish an international
criminal tribunal (the International Criminal Tribunal for Rwanda) in order to try
the perpetrators according to international law.

The Middle East. World War | was on Turkey’s doorsteps and the Allied
Forces were preparing to mount their naval campaign in the Dardanelles, Turkish
Army attacked the Armenian population labelled as traitors and supporters of the
Russian enemy. ?’ The first stage of what is now accepted by all nations
excluding Turkey as the Armenian Genocide, targeted men capable of fighting
against their Turkish counterparts. By July 1915, up to 200,000 men had been
murdered.?® The remaining population were transferred to the Deir el-Zor desert

in Syria in a calculated effort to ensure the death of tens of thousands of civilians

25, J.Bridgan, The Revolt of the Heros, New York, Berkley, 1981, pp.111-12.
26, B. Madley, ‘From Africa to Auschwitz: How German South West Africa Incubated Ideas and
Methods Adopted and Developed by the Nazis in Eastern Europe’, in European Historical
Quarterly, vol. 35, no. 3, 2005, p. 43.
27, A. Jones, Genocide: A Comprehensive Introduction (2" ed.) Routledge, 2006, p. 155.
28, M. Mann, the Dark Side of Democracy: Explaining Ethnic Cleansing, Cambridge University
Press, 2005, p.148.

49



along the way.?® As a final measure, some Kurdish tribesmen and the chetes
(groups of violent prisoners responsible for killing Aegean Greeks) were released
and set about killing the remaining Armenians.3°

Europe. The most well-known genocide — the Holocaust — requires little
factual expansion. Under the direction of Adolf Hitler, between 5 and 7 million
Jews in Nazi occupied Europe were killed during World War Il (1939-1945).

North East Asia. Shortly after the end of World War I, Chinese and ethnic
Tibetans found themselves victim to Mao Tse-tung’s communist regime. Between
1949 and 1987, an approximate 35 million Chinese citizens were killed at the
hands of the Communist Party of China under Mao Tse-tung. Capitalists,
intellectuals, and Christians were particularly targeted, although relatively modest
landowners were also among the victims.3! Prominent scholar and analyst of
state-led mass killing, Rudolph J. Rummel, estimates that approximately 375,000
of the 35 million killed were victims of genocide.®? The overall figure of 35 million
more than doubles if the 45 million deaths caused by famine between 1958 and
1962 during Mao’s ‘Great Leap Forward’ policy were included.3?

South East Asia. Between 1975 and 1978 Cambodia’s Khmer Rouge, led

by Pol Pot, killed an estimated 1.7 to 1.9 million Cambodians, ethnic Viethamese,

29, A. Jones, Genocide: A Comprehensive Introduction (2" ed) Routledge, 2006, p. 157.
30, Many resources mentioned that some Kurdish tribesmen were involved in Armenians genocide
but at the same time they have neglected the Kurdish involvement of protecting the majority of
Armenians who crossed the border to Iraqgi Kurdistan after World War 1. For example the
researcher’s family helped the majority of the Armenians until his ancestry Mohammed Agha
received the knighthood of Pius IX Order from Pope Pius Xl in 1924 reproduced in this thesis.
This is Papal award for merits in defence of the faith and sometimes it is also awarded to no-
Catholics.
31, A. Jones, Genocide: A Comprehensive Introduction (2" ed) Routledge, 2006, pp. 205.
32, R. J. Rummel, ‘Power, Genocide, and Mass Murder’ in Journal of Peace Research, vol. 31, no.
1, 1994, pp.1-10, p.3. Also see, Rummel, R.J., Research Genocide and Mass Murder, Honolulu:
University of Hawaii, 1993.
33, F. Dikotter, ‘Mao’s Great Leap to Famine’ in The New York Times 15 December 2010.
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Chinese and Muslim Chams. %* The regime targeted the wealthy and the
educated, and also refused to tolerate those Cambodians considered traitors of

the revolution.3®

Application of the Convention

The word ‘genocide’ shakes the conscience evoking shocking images of mass
destruction and human suffering. The crime of genocide involves a scale and
magnitude of victims, perpetrators, and atrocities that exceeds that of all other
crimes. It is rightly referred to as the ‘crime of all crimes’.*® The acceptance of a
legal definition of genocide with the adoption of the 1948 Convention has not,
however, necessarily transcribed into a seamless application of the law. Rather,
the experiences of the two ad hoc International Criminal Tribunals — the
International Criminal Tribunal for the Former Yugoslavia and the International
Criminal Tribunal for Rwanda have demonstrated the difficulty judges, lawyers,
and legal commentators have in interpreting and applying the definition of
genocide. Central to most debates is how to interpret the defining feature of
genocide: ‘specific intent’. The following section will briefly outline the background
to the establishment of tribunals and the legal elements of the crime of genocide,
including a discussion of some of the pertinent arguments surrounding the
‘specific intent’. The experience of the Iragi High Tribunal will also be considered
with particular reference to the ‘Anfal Case’ concerning the prosecution of five
former Ministers in Saddam Hussein’s government during the genocide of the

Kurds. It is noted that this thesis does not set out to analyse the Kurdish

34, A. Jones, Genocide: A Comprehensive Introduction (2" ed.) Routledge, 2006, pp. 289-293.
35, Ibid., p. 289.
36, Prosecutor v Kambanda ICTR-97-23-S (4 September 1998) Trial Judgement and Sentence
paragraph 16.
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experience through a legal prospective or through the 1948 Convention. Indeed,
the successful prosecution of the ‘master minds’ of the Anfal campaign has not
been completed. In attempting to provide a more comprehensive account of the
fate of the Kurds under Saddam’s regime, however, it has been considered
necessary to provide some background to international criminal jurisprudence
and evaluate how the law has influenced genocide scholarship.

Whilst the phenomena of genocide appeared to be widely discussed by
international lawyers and within the newly established United Nations during the
1940s, it was not until the early 1990s that the Genocide Convention was re-
considered. In 1993, following the widespread violence that occurred within the
former Yugoslavia, the UN appointed a Commission of experts to investigate
alleged acts of genocide and war crimes in the region. Ultimately, it was this
assignment that reignited discussion on the law of genocide and the 1948
Convention.

The Commission produced two Interim Reports dated 9 February 1993
and 5 October 1993, and a Final Report dated 27 May 1994. Following the First
Interim Report of the Commission of Experts, Security Council Resolution 827
established the International Criminal Tribunal for the former Yugoslavia on 25
May 1993. The ad hoc Tribunal was granted jurisdiction over the territory of the
former Yugoslavia from 1991 onwards to try individuals responsible for serious
breaches of international humanitarian law, violations of the laws and customs of
war, genocide and crimes against humanity that had taken place with the

collapse of communist structures in the region.®’

87, Statute of the International Criminal Tribunal for the Former Yugoslavia, Articles 2, 3, 4, and 5.
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The Commission’s Final Report presented an important preliminary
evaluation of the evidence of events that occurred within the former Yugoslavia,
and an assessment of the international legal regimes that could govern
prosecutions of those most responsible for the atrocities. According to the
Commission, genocide did not require the extermination of an entire group,
rather, the words “in whole or in part” were used to ensure genocide did not only
involve killing every member of a protected group.3 The Commission referred to
the targeting of a group’s leadership (political, religious, academic, administrative
or intellectual leaders) as offering “a strong indication of genocide regardless of
the actual numbers killed.”3® The Commission went on to advocate for a

contextual analysis when determining whether or not genocide had occurred:*°

The character of the attack on the leadership must be viewed
in the context of the fate or what happened to the rest of the
group. If a group has its leadership exterminated, and at the
same time or in the wake of that, has a relatively large
number of the members of the group killed or subjected to
other heinous acts, for example deported on a large scale or
forced to flee, the cluster of violations ought to be considered
in its entirety in order to interpret the provisions of the
Convention in a spirit consistent with its purpose... Thus, the
intent to destroy the fabric of a society through the
extermination of its leadership, when accompanied by other
acts of elimination of a segment of society, can also be
deemed genocide.

When considering the legal requirement that the victims of genocide must belong
to a protected group (national, ethnic, racial or religious), the Commission
adopted a broad interpretation of the Convention. Where a genocidal campaign is

launched against a number of protected groups the Commission considered that

38, Final Report of the Commission of Experts Established Pursuant to Security Council
Resolution 780 (1992) S1994/674, 27 May 1994, Part I.
39, Ibid.
40, Ibid.
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it might be appropriate to view all of the victim groups as a larger singular
identity. In that regard, the analysis would turn to the actions of the perpetrating
government or entity against groups that do not belong to the perpetrating state
or entity. This ‘one against all' carries a striking resemblance to Saddam’s
Arabization programme where his rhetoric promoted an Iraqgi Arab versus all non-
Iragi Arab national propaganda. The Appeals Chamber of the ICTY, however,
has conclusively rejected such a broad interpretation of the targeted group and it
remains incumbent on the Prosecution to prove the elements of genocide in
relation to each distinct target group.*

Finally, in reference to intent to commit genocide, the Commission
determined that intent to destroy a group in whole or in part requires actions to be
directed at a group’s collective identity or capacity rather than against a number
of individuals.*?> The Commission accepted that intent will often be inferred from a
number of “sufficient facts”, and in some cases evidence of a perpetrator’s
conduct may be used to infer that they were “aware of the consequences of his
or her conduct, which goes to the establishment of intent, but not necessarily
motive”.43

Within 11 months of the establishment of the ICTY, civil war broke out in
Rwanda with the shooting down of a plane carrying Rwandan President Juvenal
Habyarimana and President Cyprien Ntaryamira of Burundi on 6 April 1994. The
events that followed the assassination of President Habyarimana left between

500,000 and 1,000,000 ethnic Tutsi and moderate Hutu slaughtered by an

41, Prosecutor v Stakic, Case No. IT-97-24-A, Judgement AC, 22 March 2006, paragraphs 20-28.
42, |bid.
43, lbid.
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organised, machete wielding youth wing of the MRND government; ¢ the
Interahamwe. Similar to the procedure that led to the establishment of the ICTY,
the Security Council requested the Secretary General to appoint a Commission
of Experts to investigate the events that occurred in Rwanda prior to the
establishment of the ad hoc Tribunal by Resolution 935 dated 1 July 1994.%° In its
final report dated 9 December 1994, the Commission concluded that there
existed overwhelming evidence that Hutu elements committed genocide against
ethnic Tutsi in a concerted, planned and methodical fashion.*® Furthermore, the
Commission concluded that evidence did exist of grave breaches of the Geneva
Conventions and international humanitarian law by both sides (Hutu elements
under the direction of the MRND government and the Tutsi led Rwandan Patriotic
Front (RPF).4

On 8 November 1994, the Security Council passed Resolution 955
establishing the International Criminal Tribunal for Rwanda. The Tribunal was
granted jurisdiction for crimes committed in the territory of Rwanda between 1
January and 31 December 1994 and, specifically, for the prosecution of
individuals responsible for genocide, crimes against humanity, violations of the
Geneva Conventions and international humanitarian law.*® In its final report, the
Commission of experts discussed issues relating to specific intent that they

foresaw as raising issues for the ad hoc Tribunal. First, the Commission

44, MRND is the French acronym for Mouvement Républicain National pour la démocratie et le
Développement, or in English, the National Republican Movement for Democracy and
Development.
45, Security Council Resolution 935 (1994), 1 July 1994.
46, Final Report of the Commission of Experts established pursuant to Resolution 935, 1994
(S/1994/1405).
47, 1bid.
48, Statute of the ICTR, annexed to Security Council Resolution 955, 8 November 1994
(S/RES/955 (1994) Articles 2, 3 and 4.
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guestioned whether the Tribunal could find that an accused held the necessary
specific intent where the evidence suggested he or she only intended to destroy
part of the national, ethnic, religious or racial group. Second, the Commission
qguestioned how the Tribunal would distinguish between murder or mass murder,
and genocide; again a question of special intent. Whilst the Commission of
Experts appointed to investigate breaches of international law in the former
Yugoslavia commented on their interpretation of the law of genocide, the
Commission of Experts appointed to investigate the atrocities in Rwanda did no
more than raise potential issues. However, it was to be the ICTR that delivered
the first judgement on the law of genocide when it convicted Jean Paul Akayesu
on 2 September 1998.4° Before this judgement is discussed, it is necessary to

outline the physical elements of genocide; the actus reus.

Actus Reus
The five acts listed in subparagraph (a) of Article 1l of the 1948 Convention

constitute the physical elements of the crime of genocide:

@) Killing members of the group;

(b) Causing serious bodily or mental harm to members of the group;

(c) Deliberately inflicting on the group conditions of life calculated to bring
about its physical destruction in whole or in part;

(d) Imposing measures intended to prevent births within the group; and

(e) Forcibly transferring children of the group to another group.

Where one of more of the above-listed acts is committed with the requisite intent

— against a protected group — a finding of genocide may be made. The actus reus

49, Jean-Paul Akayesu was the mayor of Taba during the Rwandan Genocide. He was convicted
of genocide and direct and public incitement to commit genocide, along with crimes against
humanity. See part 7 of the Trial Chamber Judgement: Prosecutor v Akaayesu ICTR-96-4-T.
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may be completed by positive commission or omission of one of the above listed
acts. The actus reus of ‘killing’ involves proof that at least one person, from the
target group of the genocide campaign, was killed as the result of the
perpetrator’s unlawful actions or those of his or her subordinate.*0 International
jurisprudence has held that a body does not need to be recovered in order to
prove that a death has occurred, but the fact that death has occurred can be
inferred.>!

Actions that constitute “serious bodily or mental harm” were not listed in
the Convention and their definition has largely emerged from the jurisprudence of
the ICTR and the ICTY. In Akayesu, the Trial Chamber held that serious bodily or
mental harm includes — but is not limited to — “acts of torture, be they bodily or
mental, inhumane or degrading treatment, persecution.”®? In Kayishema the Trial
Chamber of the ICTR defined serious bodily or mental harm as “harm that
seriously injures the health, causes disfigurement or causes any serious injury to
the external, internal organs or senses.”®® At the ICTY, the Trial Chamber in
Stakic interpreted the act as meaning, inter alia “acts of torture, inhumane or
degrading treatment, sexual violence including rape, interrogations combined
with beatings, threats of death, and harm that damages health or causes
disfigurement or injury. The harm inflcted need not be permanent or
immediate”.>* The Elements of Crimes document created by the International

Criminal Court references acts of torture, rape, sexual violence and inhuman or

50, William Schabas, Genaocide in International Law, The Crimes of Crimes, Cambridge University
Press, 2000) p.179 citing Prosecutor v. Akayesu (Case No. ICTR-96-4-T), Judgment, 2
September 1998, paragraph 588.
51 Ibid., p.180.
52, Prosecutor v. Akayesu (Case No. ICTR-96-4-T), Judgment, 2 September 1998, paragraph.
503.
53, Prosecutor v. Kayishema et. al., paragraph. 109.
54, Prosecutor v. Stakic” (Case No. IT-97-24-T), Judgment, 31 July 2003, para. 516.
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degrading treatment.®® Again, the list was specifically non exhaustive. For the
actus reus of inflicting serious bodily or mental harm to be made out, the
Prosecution must prove that one or more victims — from the targeted group —
suffered physical or mental harm. It is not required that the acts of violence
actually destroy the targeted group in whole or in part.5®

Actions that deliberately inflict conditions of life calculated to bring about
physical destruction include “subjecting a group of people to a subsistence diet,
systematic expulsion from homes and the reduction of essential medical services
below minimum requirements.”” The Prosecution is not required to prove that
the actions of the perpetrator caused the destruction of the targeted group in
fact, %8 but must demonstrate that deliberate actions were taken that could
themselves affect the physical destruction of the group.>®

The fourth way in which genocide may be committed is by imposing
measures intended to prevent the births of children of the targeted group (Article
Il (d) of the Convention). The Trial Chamber of the ICTR in Akayesu discussed
acts that would constitute genocide under this limb: “For purposes of interpreting
Article 2(2) (d) of the Statute [and Article 1l (d) of the Convention, the Chamber
holds that the measures intended to prevent births within the group, should be

considered as sexual mutilation, the practice of sterilization, forced birth control,

55, International Criminal Court, Elements of Crimes available at
http://www.refworld.org/docid/4ff5dd7d2.html 2011)
56, William Schabas, Genaocide in International Law, The Crimes of Crimes, Cambridge University
Press, 2000, p.187.
57, Prosecutor v Akayesu paragraph 505.
58, William Schabas, Genaocide in International Law, The Crimes of Crimes, Cambridge University
Press, 2000, p.192.
59, International Criminal Court, Elements of Crimes (available at
http://www.refworld.org/docid/4ff5dd7d2.html 2011).
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separation of the sexes and prohibition of marriages.” %° Professor William
Schabas provides some important comparisons between limbs (c) and (d) in his
comprehensive book ‘Genocide in International Law: The Crime of Crimes’.

In contrast with paragraph (c), paragraph (d) does not

require that the measures to restrict births be ‘calculated’ to

bring about the destruction of the group in whole or in part,

only that they be intended to prevent births within the group.

Such measures can be merely ancillary to a genocidal plan

or programme, as it was, for example in the case of the
Nazis.t!

Finally, the forced transfer of children from the targeted group to another group
makes up the final physical element or action within the crime of genocide. This
limb has received relatively little jurisprudential attention, indicating its
comparative infrequency against other more prominent acts of genocide. The
International Criminal Court’s Elements of Crimes document discussed the
parameter of forcible transfer as not being restricted solely to physical force, but
including “threat of force or coercion, such as that caused by fear of violence,
duress, detention, psychological oppression or abuse of power, against such
person or persons or another person, by taking advantage of a coercive

environment”.52

Mens Rea
In his book Genocide: A Comprehensive Introduction, Adam Jones carries out a

thorough analysis of different social and political definitions of genocide,
identifying common elements and prerequisites for a finding of genocide.

Astutely, Jones concludes that the majority of scholars and legal theorists agree

80, Prosecutor v Akayesu, paragraph 507.

61, William Schabas, Genocide in International Law, The Crimes of Crimes, Cambridge University
Press, 2000, p. 201.

62, International Criminal Court, Elements of Crimes (available at

http://www.refworld.org/docid/4ff5dd7d2.html 2011)
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that intent defines genocide®?, but what defines intent? This is a question that
continues to be debated, and perhaps will be for some time. Proving the ‘crime of
crimes’ necessitates a convincing finding of an accused’s intent to carry out the
most horrendous and destructive crime. The following section will present an
overview of how mens rea or ‘specific intent’ has been interpreted and applied
within the parameters of international criminal law, and some of the popular
criticisms of the approach that has been adopted.

Hugo Adam Bedau, who was the Austin B. Fletcher Professor of
Philosophy at Tufts University (1966-1999), offered one of the -earliest
interpretations of the Genocide Convention’s specific intent requirement, in his
article “Genocide in Vietnam?”%* In trying to determine whether the United States
was guilty of genocide during the Vietham War, Bedau first attempted to discern
the meaning of genocide as put forth by the Genocide Convention. According to
his essay, genocide can be divided into two parts: (1) the actus reus which
includes the genocidal acts as enumerated in (a)-(e) of Article II; and (2) the
necessary genocidal intent.®® In Bedau's view, one could only be found guilty of
genocide if the perpetrator had committed one of the enumerated acts and had
the specific intent to destroy the national, racial, ethnic or religious group as such,
in whole or in part he says:

It is not enough to kill persons belonging to a different race or

religion, but these murders must be committed as part of a

plan to destroy the given group [...] Where such specific
intent is lacking there is no genocide.%®

63, A. Jones, Genocide: A Comprehensive Introduction (2" ed.) Routledge, 2006, p. 37.
64 H. A. Bedau, ‘Genocide in Vietnam’, Boston University Law Review, 1973, pp. 574-622.
65, Ibid., p. 580.
66 Testimony of the deputy Legal advisor to the US State Department, in 1970 Genocide
Hearings 44.
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In a 1991 report, the International Law Commission explained that the prohibited
acts must be “volitional ... general intent to commit one of the acts ... and
general knowledge of the consequences of such acts on immediate victims in not
enough”.%” Thus, the actor must have knowledge of the ultimate objective of the
massive criminal conduct,®® such that the actor’s purpose is the destruction of a
nation, racial, ethnic or religious group, i.e. one’s action must be carried out with
purpose.

More recently, the definition of ‘specific intent’ to commit genocide has
been tested and applied in the two ad hoc Tribunals, the ICTR and the ICTY (and
by the Iragi High Criminal Court IHCC). The jurisprudence of the three Tribunals
has placed a firm emphasis on the requirement that the prosecution establishes
that each accused held a ‘specific intent’ to destroy a protected group in whole or
in part. Knowledge of a higher plan or policy to cause such destruction — without
evidence of the defendants’ own intent as to the destruction of a group — has
failed to secure convictions for genocide. Within legal commentary, a division has
developed between those that support the Tribunal's ‘purpose—based’ inquiry,
from those advocating for a ‘knowledge-based’ approach, where an accused may
be found guilty of genocide based on his/her knowledge of the effect of
overarching plan or policy, but where they lack personal genocidal purpose.®®

The adopted purpose-based approach looks directly to the words of the

1948 Convention and the common law concept of dolus specialis.”® The inquiry

57, Ibid.
68, Robinson, Nehemiah, The Genocide Convention: A Commentary, 63, New York: Institute of
Jewish Affairs, 1960.
69, A prominent campaigner for this approach is Alexander Greenwalt’s ‘Rethinking Genocidal
Intent: The Case for a Knowledge-Based Approach’ in number 99 Columbia Law Review, 2259,
1999.
70, William Schabas, Genocide in International Law, The Crimes of Crimes, Cambridge University
Press, 2000, pp. 256-260.
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seeks proof that an accused carried out one or more of the prohibited acts with
the intent that in doing so, the targeted group would be destroyed in whole or in
part. Put differently, the specific interpretation asks whether an accused held the
aim of precluding the survival of the targeted group as a distinct, identifiable unit.
The International Law Commission (ILC), in commenting on its Code of Crimes

against the Peace and Security of Mankind, stated, in this regard:’*

The prohibited acts enumerated in subparagraphs (a) to (c) are
by their very nature conscious, intentional or volitional acts
which an individual could not usually commit without knowing
that certain consequences were likely to result.

These are not the type of acts that would normally occur by
accident or even as a result of mere negligence. However, a
general intent to commit one of the enumerated acts combined
with a general awareness of the probable consequences of
such an act with respect to the immediate victim or victims is
not sufficient for the crime of genocide. The definition of this
crime requires a specific intent with respect to the overall
consequences of the prohibited acts.

Because — as a general rule — genocidaires do not go about documenting their
guilt, proof of specific intent is often deduced or inferred from circumstantial
evidence. This is not to be misunderstood as a dampening of the legal
requirement as to intent. The ICTR has ensured that reliance on circumstantial
evidence in proving intent is made only when no other reasonable explanation
exists.’? Facts deemed relevant to a finding of intent based on circumstantial
evidence include “the general context, the perpetration of other culpable acts

systematically directed against the same target group, the scale of atrocities

71, 'Report of the International Law Commission on the Work of Its Forty-Eighth Session’, 6 May-
26 July 1996, UN Doc. A/51/10, 88, p.87.
72, Nahimana et al. v. Prosecutor (Case No. ICTR-99-52-A) Appeals Chamber Judgment, 28
November 2007, paragraph 524.
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committed, the systematic targeting of victims on account of their membership of
a particular group, or the repetition of destructive and discriminatory acts”.”®

Whilst the existence of a plan or policy to commit genocide is not a legal
element of the crime found in the 1948 Convention, it has nevertheless found
itself to be crucial to a successful genocide conviction. Indeed, Professor William
Schabas has noted that no court has ever rendered a genocide conviction in the
absence of evidence of a plan.” This is in large part due to the fact that it seems
impossible that genocide — a crime characterised by atrocities on a massive
scale — could be committed without a plan. It is therefore unsurprising that the
Trial Chambers of the ad hoc Tribunals typically consider the existence of an
organised plan or policy and evaluate the accused’s intent based on his or her
knowledge of, and subscription to the plan.”

In contrast to the purpose-based approach, the knowledge-based
approach directs its inquiry not to the goal or aim of an individual accused, but to
whether or not an accused had knowledge of the overarching plan or policy when
they committed one of the prohibited acts listed in subparagraphs (a) to (e).®
Alexander Greenwalt is a known advocate of the knowledge-based approach. In
a comprehensive article ‘Rethinking Genocidal Intent’, Greenwalt proposes an
alternative to the purpose-based approach:

In cases where a perpetrator is otherwise liable for a genocidal
act, the requirement of genocidal intent should be satisfied if the

perpetrator acted in furtherance of a campaign targeting members
of a protected group and knew that the goal or manifest effect of

73, Prosecutor v Jelisic (IT-95-10-A) Trial Chamber Judgment, 5 July 2001, paragraph 47.
74, William Schabas, Genocide in International Law, The Crimes of Crimes, Cambridge University
Press, 2000, p. 267.
75, lbid., p. 247.
76, lbid., p. 264.
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the campaign was the destruction of the group in whole or in
part.”’

In support of this approach, Greenwalt refers to the overall purpose of the
Genocide Convention as contained in its preamble: to prevent the permanent
losses to humanity caused by genocide. Rather than focusing on what may have
led a perpetrator to commit acts of genocide, Greenwalt suggests that a
knowledge-based approach emphasises the destructive result of genocide,
offering a more objective standard of liability.”® For Greenwalt, the mens rea
element of the crime would be met where a perpetrator selects members of a
protected group on the basis of their group identity, and has knowledge of the
destructive consequences of their actions on the survival of that group.”®
However, this proposal has been criticised for its potential to blur the line
between genocide and crimes against humanity. David Phillips argues that
broadening the scope of intent to include what he refers to as a ‘results-based’
analysis will run the risk of including certain crimes against humanity within the
ambit of genocide.® To be guilty of a crime against humanity, a perpetrator must
commit one of the eleven prohibited acts as part of a widespread of systematic
attack against a civilian population, with knowledge of the attack.8! According to
this school of thought, the wording of the genocide definition “with intent to
destroy in whole or in part” demands a much higher threshold than “with

knowledge of the attack”.

7. A. Greenwalt, ‘Rethinking Genocidal Intent: The case for a knowledge-based interpretation’
Columbia Law Review 99 (1999) 2259-2294.
78, lbid., p. 2288.
9, lbid., p. 2289.
80 D. Phillips, ‘Clarifying Genocidal Intent: A New Interpretive Doctrine’ (2011)
http://works.bepress.com/david phillips/1, accessed March 2013.
81, Rome Statute of the International Criminal Court, Article 7.
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The Iraqgi High Criminal Court

Although Kurdish genocide is not an internationally accepted and discussed
event like the genocide against the Jews during the Holocaust, or against the
Tutsi in Rwanda, the prominent perpetrators of the Anfal campaign, the genocide
of Faylee Kurds, the genocide of the Barzani Kurds, and the Halabja chemical
attack, have not avoided prosecution. On 10 December 2003, the Iraqi Interim
Governing Council adopted the Statute of the Iraqi Special Tribunal IST (later re-
named the Iraqgi High Criminal Court IHCC). Described as an “internationalised
domestic court”, the Court was provided with jurisdiction to try Iraqi citizens and
residents for alleged acts of genocide, crimes against humanity, war crimes,
serious violations of the laws of war, and violations of stipulated Iraqi laws.8? The
temporal jurisdiction of the Court covered the period of Ba’ath rule 17 July 1968 —
1 May 2003 when President George W. Bush announced that major combat
operations in Irag had ceased.®

The Statute establishing the Court provided that it would be guided by the
jurisprudence of the ICTY, the ICTR and the ICC, and foreign expertise
(particularly from the US) played a significant role in the training and appointment
of judges, prosecutors and defence counsels.84 However, the Court retained its
former internal structure with the inclusion of the jurisdiction for crimes
established in the 1958 Iragi Criminal Code (including the crime of wastage of
natural resources and the squandering of public assets), this in addition, due to

its location in Baghdad.8®

82, The Statute of the Iragi Special Tribunal, 10 December 2003, Articles 11-14.

83, http://www.hrcr.org/hottopics/iraqitribunal.html

8 Newton, M. and Scharf, ‘The Iraqi High Tribunal’s Dujail Trial' in American Society of
International Law, Dec. 2006, vol. 10, 34) available on www.asil.org

85, Ibid.
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The first trial conducted by the Iragi High Criminal Court was the Dujall trial
where the Prosecution alleged that Saddam Hussein, and seven co-accused,
were guilty of crimes against humanity and war crimes for the “widespread and
systematic attacks” on residents of Dujail following the attempted assassination
of Saddam Hussein in the Salahaddin region — Dujail subdistrict in 1982.86 The
prosecution alleged that, between 1982 and 1985, up to 800 civilians were
forcibly detained, tortured, and transferred to different internment facilities as part
of official retaliations for the assassination attempt.8” Over 100 men were
executed in 1985.8 On 5 November 2006, The Court convicted Saddam
Hussein and his seven co-accused (three former Senior Government Officials,
and four former Ba’ath party members) for crimes against humanity in the form of
torture, forced deportation, imprisonment, wilful killing, and other criminal acts.®°

Prior to the Tribunal’s first judgement in the Dujail case, the second major
trial to take place before the Court — the Anfal trial — commenced on 21 August
2006. The prosecution alleged that Saddam Hussein, his cousin, Ali Hassan-al-
Majid, and five co-accused involved in the Anfal campaign; planned, authorised,
and implemented a series of large scale attacks against Kurdish population in
northern Iraq in 1988 causing the death of 182,000 Kurds through the deliberate

and repetitive use of chemical weapons, the forced displacement of thousands of

86, Human Rights Watch, ‘Judging Dujail: The First Trial before the Iragi High Tribunal’, Report

18/9, November, 2006, p. 2.

87, lbid. According to the researcher's own fieldwork, the location of the internment facilities to

which the Dujali people were transferred include the Samawa Governorate, Busaya sub district

(Lat: N30.113333 Long: E46.108889), Shihiyal (Lat N29.90000 Long: E45.45000), and Layyahh

(Lat: N29.85556 Long: E45.95000) concentration camps. For the location of these concentrate

camps see appendix no. (2) of this chapter.

88, |bid.

89, B. Van Esveld, ‘The Anfal Trial and the Iraqgi High Tribunal’, Report of the International Centre

for International Justice, 2009, available on www.ictj.org It is outside of the scope of this essay to

discuss the Dujail trial, or the Tribunal’s judgement, in any detail. It must be noted, however, that

the trial did receive international criticism, particularly in relation to the protection of fair trial rights.
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civilians, and the destruction of Kurdish villages and infrastructure.®® The Court
convicted seven high Iraq officials including Saddam Hussein on the 24" June
2007. The Cassation Chamber confirmed the convictions on 4 September 2007
although the first bill of indictment was released for 424 accused Iragis.%*
The Dujail case and the Anfal trial raised concern within the international
community. The Court’s written judgement has been described by one prominent
commentator as “frequently unclear in its logic, rambling in its analysis,
disorganised, and occasionally lacking discussion of the elements of some of the
crimes”.®2 However, despite their limited experience in dealing with this kind of
complex trials, the overwhelming task of the Court’s judges and Counsels has
been fairly acknowledged.®3

It is outside of the scope of this thesis to discuss the achievements and
shortcomings of the Iraqi High Criminal Court in any detail. The author, instead,
sets out to present an account of what occurred in Iraqi Kurdistan under the
Ba’ath rule. The significance of the trials to this research is the fact that they
represented the first official Iraqi forum in which all aspects of the campaigns
were heard together in a genuine effort to record the horrifying events that took
place in Iraqi Kurdistan during the Ba’ath rule under Saddam Hussein.®*

The Court found that Saddam Hussein’s trusted cousin, Ali Hassan al-

Maijid (known as ‘Chemical Ali’), was the “absolute leader of the northern area”

%, Prosecutor’'s Opening Statement 21 August 2006, recorded by Van Esveld, ‘The Anfal Trial
and the Iraqgi High Tribunal’ Report of the International Centre for International Justice, 2009,
available on www.ictj.org

91, See appendix No. 2 of this chapter for Anfal Case Cassation Panel Opinion.

92.Trahan, J. ‘A Critical Guide to the Iragi High Tribunal’'s Anfal Judgment: Genocide against the
Kurds’ in Michigan Journal of International Law, 2009, pp. 305-412.
%8, Ibid. p. 315.
%, The Court heard the testimony of 77 witnesses, 9 ‘fact’ witnesses, 1 forensic expert, admitted
4935 documents into evidence, the evidence of the accused themselves, and 5 witnesses called
by the Defence, Trahan, pp. 311-313.
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during the Anfal campaign.® He was convicted of genocide as a principal
perpetrator on the basis of his membership and participation in a joint criminal
enterprise with Saddam Hussein and others.®¢ Unfortunately, the Court dropped
the case against Saddam Hussein after he was executed in December 2006. The
Court nevertheless found that Ali Hassan al-Majid was criminally responsible for
ordering others to commit genocide.®’

Ali Hassan al-Majid was held to be criminally responsible for three acts or
underlying crimes of genocide: killing members of the Kurdish ethnic group;
causing serious bodily or mental harm to members of the Kurdish ethnic group;
and deliberately inflicting on the Kurdish ethnic group living conditions calculated
to bring about their physical destruction in whole or in part.?® Although the Trial
Chamber’s Judgement has been criticised for its lack of clarity and coherence,
Jennifer Trahan, who established that the convictions appeared well founded,
carried out a comprehensive review of the Chamber’s factual findings but without
challenging the validity of the convictions based on the lack of fairness of the

court.

Alternatives to the Legal Definition

In his Genocide: A Comprehensive Introduction, Adam Jones, following a new,
comparative approach to genocide studies, states:

| see genocide as inseparable from the broad thrust of history, both
ancient and modern — indeed, it is among history's defining features,
overlapping a range of central historical processes: war, imperialism,
state-building, class struggle. | perceive it as intimately linked to key
institutions, in which states or broadly political authorities, are often

9, Al Anfal Trial Chamber Judgement, Case No. 1/CSecond/2006, at para.478, cited by Trahan
on page 320. This relied on Revolutionary Council Decree dated 29 March 1987, No. 160.
%, Al Anfal Trial chamber Judgement, para. 517.
97, Al Anfal Trial Chamber Judgement, para. 512.
%8, Al Anfal Trial Chamber Judgement, para. 517.
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but not always principal actors: forced labor, military conscription,
incarceration, and female infanticide.%°

Adam's approach is innovative because it overcomes what he considers a more
conservative approach in the 1980's and 1990's proposed by researchers such
as Leo Kuper's Genocide: Its Political Use in the Twenty Century (1981) or, more
recently, The History and Sociology of Genocide by Frank Chalk and Kurt
Jonahsson (1990).

One of the advantages of Jones' innovative approach is that, by
comparing different cases, he broadens the definition of genocide and in doing
so, he points out the ambiguities inherent to the original ones approved by the
UN in 1948. In his book he offers an overview of the definitions of genocide
proposed by different researchers from Peter Drost in 1959 to Steven Katz in
1994.19 |t is not a purpose of this study to analyse its evolution through modern
history, but it is evident that Jones' approach means a breakthrough in the field
for its inclusion and discussion on the validity of the definition approved in 1948 in
the light of the new dramatic events of the last few decades since the 1970's. It is
evident, and this is a point that will be adopted by this study, that Jones favours a
more sociological approach to the topic of genocide focusing on the
consequences that the act has on the population and on the different strategies
of genocide.

One of the fundamental differences taken by sociologists, political
scientists and other ‘non-legal’ scholars of genocide is the expansion of groups
that may be victims of genocide. Whilst the 1948 Convention limits the victims of

genocide to ethnic, national, religious or racial groups, contemporary scholars

99, A. Jones, Genocide: A Comprehensive Introduction (2™ ed.) Routledge, 2006, p. xxvii.
100 |bid.
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advocate for a significant widening of groups that may suffer genocide. 1
Notably, Jones adopts a modified version of Steven T. Katz’'s 1994 definition of
genocide: “[Genocide is] the actualisation of the intent, however successfully
carried out to murder [in whole or in part] any national, ethnic, racial, religious,
political, social, gender or economic group, as these groups are defined by the
perpetrator, by whatever means.”102
Definitions of genocide outside of the 1948 Convention also depart from

the distinct acts of genocide enumerated in subparagraph Il of the Convention
(discussed as the actus reus above). Rather than limit the ‘strategies of genocide’
to only those acts listed in the Convention, genocide scholars have favoured a
definition arguably more reflective of Lemkin’s initial work:

Generally speaking, genocide does not necessarily mean the

immediate destruction of a nation, except where accomplished by

mass killings of all members of a nation. It is intended rather to

signify a co-ordinated plan of different actions aiming at the

destruction of essential foundations of the life of national groups,

with the aim of annihilating the groups themselves. The objectives

of such a plan would be disintegration of the political and social

institutions, of culture, language, national feelings, religion and

the economic existence of national groups, and the destruction of

personal security, liberty, health, dignity, and even the lives of the
individuals belonging to such groups.1%

Techniques of Genocide

Raphael Lemkin (1945) wrote in the article presented to the United Nations that
there are many techniques used in torturing and committing genocide against a
national, racial, ethnic or religious group. He put forward the following techniques

and applied them directly to the experience of Nazi Germany:

101, For a concise summary of different definitions of genocide see Jones, pp. 16-25.
102 See A. Jones, p. 24, the italic are mine.
103, R. Lemkin, Axis Rule in Occupied Europe (1944), p.79.
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1) Political: The Political cohesion of the conquered countries was intended
to be weakened by dividing them into more or less self-contained and
hermetically enclosed zones, as in the four zones of France, the ten zones of
Yugoslavia, the five zones of Greece by partitioning their territories to create
puppet states such as Croatia and Slovakia; and by detaching territory for
incorporation in the Greater Reich, as was done with western Poland, Alsace-
Lorraine, Luxembourg, and Slovenia. Artificial boundaries were created to
prevent communication and mutual assistance by the national groups involved.

2) Social: The social structure of a nation is vital to its national development.
Therefore the German occupant endeavoured to bring about changes that
weakened national spiritual resources. The focal point of this attack had been the
intelligentsia, because this group provided leadership. In Poland and Slovenia the
intellectuals and the clergy were to a large extent either murdered or removed for
forced labour in Germany. Intellectuals and those resistant of all occupied
countries were marked for execution. Even among the blood-related Dutch some
23,000 were killed, the greater number of them being leading members of their
communities.

3) Culture: The Germans sought to obliterate every reminder of former
cultural patterns. In the incorporated areas, the local language, place names,
German inscriptions supplanted personal names, public signs and inscriptions.
German was to be the language of the courts, of the schools, of the government
and of the street. In Alsace-Lorraine and Luxembourg, French was not even
permitted as a language to be studied in primary schools. The function of the
schools was to preserve and strengthen Nazism. Attendance at a German school

was compulsory through the primary grades and three years of secondary
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school. The same techniques had applied to Kurds by Iragi regime in all over
Kurdistan before 1991.

4) Religious: Wherever religion represented a vital influence in the national
life, the spiritual power of the Church was undermined by various means. In
Luxembourg law against criticism protected children over 14 if they should
renounce their religious affiliations for membership in Nazi youth organizations. In
the puppet state of Croatia an independent, but German-dominated, Orthodox
Church was created for Serbs in order to destroy forever the spiritual ties with the
Patriarch at Belgrade. With the special violence and thoroughness reserved for
Poles and Jews, Polish church property was pillaged and despoiled and the
clergy subjected to constant persecution.

5) Moral: Hand in hand with the undermining of religious influence went
devices for the moral debasement of national groups. Pornographic publications
and movies were foisted upon the Poles. Alcohol was kept cheap although food
became increasingly dear, and peasants were legally bound to accept spirits for
agricultural produce. Although under Polish law gambling houses had been
prohibited, German authorities not only permitted them to come into existence
but relaxed the otherwise severe curfew law.

6) Economic: The genocide purpose of destroying or degrading the
economic foundations of national groups was to lower the standards of living and
to sharpen the struggle for existence that no energies might remain for a cultural
or national life. Jews were immediately deprived of the elemental means of
existence by expropriation and by forbidding them the right to work. Polish
property in western Poland was incorporated confiscated and Poles denied

licenses to practice trades or handicrafts, thus reserving trade to the Germans.
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7) Biological: The genocide policy was far-sighted as well as immediate in
its objectives. On the one hand an increase in the birth rate, legitimate or
illegitimate, was encouraged within Germany and among the Volksdeutsche in
the occupied countries. Subsidies were offered for children born from German
military men and women of related blood such as Dutch and Norwegian. On the
other hand, every means to decrease the birth rate among "racial inferiors" was
used. Millions of war prisoners and forced labourers from all the conquered
countries of Europe were kept from contacting their wives.

8) Physical: The most direct and drastic of the techniques of genocide was
murder. It may have been slow and indirect murder by mass starvation or the
swift but no less scientific murder by mass extermination in gas chambers,
wholesale execution or exposure to disease and exhaustion. Food rations all
territory under German domination were established on racial principles, ranging
in 1943 from 93 per cent of its pre-war diet for the German inhabitants to 20 per
cent of its pre-war diet for the Jewish population. A carefully graduated scale
allowed protein rations of 97 per cent to German, 95 per cent to the Dutch, 71 per
cent to the French, 38 per cent to the Greeks and 20 per cent to the Jews.

These categories constitute a starting point for an analysis of the different
ways in which Kurdish people have been victims of genocide from a social and
political point of view. Using the findings of his fieldwork along with secondary
sources, the researcher intended to apply these same categories and to add new

ones where the particular circumstances suggested it.
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Stages of genocide

In 1998 Gregory H. Stanton, the president of Genocide Watch presented a paper
at the United States State Department in which he explained that there are eight
stages through which the causes and conditions for genocide develop and
gradually degenerate into genocide. For genocide to happen there must be
certain preconditions, including a national culture that does not place a high value
on human life. Assuming that the government is authoritarian or totalitarian, such
stages are the following:

1. Classification: The main preventive measure at this early stage is to
develop universalistic institutions that transcend divisions. People are
categorized by type, and classified into different groups, such as whites, blacks,
Asians; or into Christians and Jews; or into communists, leftists, or rightist; or into
Arab or Kurds, Ba’athist or non-Ba’athist, Ottoman origin or Savawian origin. In
Kurdish case there were also sub classifications like Barzani Kurds and Faylee
Kurds. People are divided into “them” and “us”. Kurdish history demonstrates that
the Iraqi state, since its creation by the League of Nations (who won World War |
most notably the British), has always classified Kurds as a distinct ethnic
minority. King Faisal I, the first King of Irag who reigned from 23 August 1921 to 8
September 1933, mentioned in his speech at his inauguration that Iraq consisted
of groups of people, with different background and ethnic origins, a trend still
visible nowadays in Iraqgi society. It was only in 1924 that ‘Iragi Nationality Law’
identified Iragis of Ottoman and Iranian origin.

2. Symbolization: Different groups are given names, such as Chinese,
Jews, Hindus, or Marxists. Particular clothes, (like a Turban), their food (like rice),

physical characteristic (like long noses), or behaviour (like inscrutable) may
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become ways of stereotyping the group’s members. In Iraq, the Ba’athist regime
distinguished Kurds from non-Kurds by classifying them as ‘traitors to the regime’
or as supporters of Iraq’s adversaries, Iran and Israel. In the context of the Iraqg-
Iran war, Kurds were portrayed by Saddam’s regime as “a Trojan horse, working
for an Iranian victory” and thus traitors to the State of Irag (McDowall pp. 352-3).
Also through their history they labelled and symbolized Kurds as “rebels”, “Fifth
columnist®, “saboteur”,” dystructive”, and often "separatists”.

3. Dehumanization: Members of the out-groups or targeted group are
dehumanized, as in calling them apes, monkeys, cockroaches, parasites, rats,
vermin, traitors, trechaous, disloyal and the like. In this way, members of the out-
group are made to appear clearly outside of “our” moral universe. As vermin and
such, members of the out-group have been stripped of the moral in-group
protection against extermination. The use of the term ‘al-anfal’ by Saddam’s
regime to describe their campaign to end Kurdish resistance evokes images of
human inferiority, particularly to Muslim audiences in Arab and Kurdish Irag. The
historical reference ‘al anfal’ refers to a holy war in which the Prophet
Mohammed led a battle to kill non-believers (anfals). The forced deportation and
killing of Faylee Kurds, the second punishment and genocide of Barzani Kurds,
all atrocities committed during Anfal campaign were great examples of Iraqi
regime’s dehumanization performance.

4. Organization: Officials, sympathetic in-group leaders, and intellectuals
organize to repress, murder out-group members, or entirely destroy the
dehumanized group. Weapons are stacked or handed out; militia, security forces,
or military are selected and trained; preliminary plans are made in order to carry

out the killings. Genocide cannot occur without a ‘killing machine’. As will be
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addressed in the following chapters, Saddam’s regime ensured they had
developed the army’s technical skills, intelligence and security, and an air force
capable of convincingly suppressing any uprisings against the regime. Whilst the
interference of Iran in Iraqi affairs attracted considerable attention, Saddam was
equally concerned with internal threats to his regime. After determining that
Kurdish resistance in the north of Iraqg had become intolerable, Saddam as the
Chairman of Revolutionary Command Council and president appointed his
cousin, General Ali Hasan al Majid to ‘deal with’ the Kurdish problem.104

5. Polarization: Officials, extremists, propagandists, or demagogues
undertake a systematic campaign to maximize the social, psychological, and
moral distance between “us” and “them”. At this stage, moderate intellectuals and
leaders are silenced either through intimidation, beatings, arrests, and
assassination. In most totalitarian regimes the neutral or the moderate groups are
silent mainly in divided or fragmented society like Iraq and the best
encouragement for dictators is the silence of the majority.1%®

6. Preparation: All is ready for genocide and the final step is to tag those to
be killed. They may be forced to wear identifying cloths or symbols, or be

segregated in ghettos. Those who might lead the resistance to genocide, such as

104 After the 1958 Revolution, Iraq had a series of interim or temporary constitutions. The
Revolutionary Command Council as a legislative power came into being in 1963, pursuant to Law
No. 25 of 1963 which was replaced by Law No. 61 of 1964, amended by Law No. 173 of 1964
and then repealed by Law No. 137 of 1965. Under the 1970 interim constitution, the
Revolutionary Command Council (RCC) was declared in Article 37 to be “the supreme institution
in the state”. It was the highest legislative authority in Iraq, headed by Saddam Hussein. While
Saddam involved himself personally in operational aspects of all genocides against Kurds
through the Office of the Presidency of the Republic, supreme powers for handling Kurdish affairs
between 1987 and 1989 were vested in his cousin, Ali Hassan Al-Majid. See RCC decree No.
160 on 29 March 1987 and RCC decree No. 244 on 20 April 1987. See Appendix No. (3) of this
chapter.

105 Batatu H. The Old Social Classes and The Revolutionary Movement in Iraq, London: Saqui,
2004.
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young men, may be conscripted into the military and segregated for subsequent
execution, or simply jailed. General Ali Hasan al Majid, arguably the man driving
the genocide against the Kurds, declared large areas of Kurdish land as
prohibited areas. In article 5 of his memo no. 4008 dated 20™ June 1987, General
Hassan al Majid declared: “Within their jurisdiction, the armed forces must kill any
human being or animal present within these areas.” He also ordered to take
action in order to cut off the Peshmergas from any source of food or shelter.

7. Extermination: It is genocide to the killers because they do not believe
their victims to be human. They are always extreme in their implementation and
they forget that their victims are human beings.

8. Denial: The last stage is the perpetrator's denial of their genocide. They
deny that they committed any crime. They destroy or hide the relevant official
evidence, burn bodies, leave unmarked graves or invent a reasonable rational for
the killing. The denial by itself is a crime. Arguably, denial is the most important
stage of any genocide. The more perpetrators deny their involvement — or the
more acts of genocide remain unrecognized by the national and international
community — the more intangible justice is for the victims. The Kurds were
presented as an intractable problem where the only solution was extermination.
The process of isolating, stereotyping, and dehumanizing Kurds meant that those
involved in the task of kiling Kurdish populations believed they were not
committing a ‘crime’, but admirably participating in a holy war in the name of Iraq
or of the Ba’ath party. Perhaps one striking example of Iragi denial is the failure
of any former state combatants to come forward and admit their part in the
genocide, or even those who observed acts of genocide to provide their accounts

not even after 42 years (1971-2013) the Faylee Kurds genocide, 30 years (1983-
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2013) the Barzani Kurds genocide and 25 years (1988 - 2013) the Anfal
campaign no one from the Iraqi army or the Ba’ath party members has come

forward or admitted their participation in the genocides.

History of genocide in Iraq

In order to provide a new analysis of Kurdish genocide it is necessary to refer
back to Adam .Jones' approach to genocide mentioned at the beginning of this
chapter in which he leaves some legal ground in favour of an historical and
sociological approach. This study aims to review the case of Kurdish genocide
following the same path by analysing the gaps in the investigations left by the
Court due to its lack of international supervision and support. In order to achieve
this goal it is necessary, as Jones did in his study, to forget for a moment the
various definitions of genocide offered by different scholars since the fifties,
where most of the emphasis was on the physical suppression of the victims, and
to refer back to the original categories of genocide strategies proposed by
Lemkin in the analysis of the German occupation in Europe. In his revision of
Lemkin's work, talking about different definitions of genocide, Jones states that:

Crucially, there is a growing agreement that group “destruction”

must involve mass killing and physical liquidation (see, e.g., Fein

[1993], Charny, Horowitz, and Katz/Jones). But to repeat: this is not

a feature of either Raphael Lemkin's original formulation or of the

UN Convention. In both these definitions, mass killing is only one of

the panoply of strategies, available to génocidaires; the emphasis is

on the destruction of the group “as such”, not necessarily the
physical annihilation of its members. (Jones, p 24.)

Irag has its own philosophy of genocide from the early years of its creation until

2003. This is due to many factors; its tribal nature,'% the sociological structure,”

106 Ali Alwardi, Social Glimpses of Modern Iragi History: The Ottomans, Safavids and Mamluks
(Baghdad, 1969). His first volume of Social Glimpses of Modern Iraqi History is a detailed
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and psychological nature of society,'°® of the ruling administrations in Baghdad.
After 1975, the Iragi government transformed an ancient barbarity into a principle
(policy) of government by justifying genocide as a sacred purpose of the Iraqi
people. Arab Ba’ath Socialist Party was the doctrine of the biological superiority
of the Iraqgi people. Long before the Iraq — Iran war the Ba’ath leaders were
announcing to the world and conducting propanganda campaign aimed at the
Iragis themselves about the program of genocide they had elaborated. Saddam
Hussein and his associates like Hitler, von Rundstedt and the official Nazi
philosopher Alfred Rosenberg seemed convinced that history and the mission of
the future no longer meant the struggle of class against class, or the struggle of
dogma against dogma, but the clash between blood and blood, race and race. As
the Iraq war machine placed more and more occupied areas under the full control
of Ba’ath authorities; Kurdish civilian populations found themselves exposed to
the bloody and methodical applications of the Ba’ath regime’s systematic plan of
genocide. In Iraq the situation was not far from German’s philosophy of genocide.
The Ba’ath party in Iraq (1963-1991) was adopting the system of Arabization
against all non-Arab peoples or ethnicities (mainly Kurds) in the country. If not all
“others” were considered as enemies or a threat to national interests or part of

conspiracy against the state.

analysis of Iraqi politics, history, culture and society between the rises of the Ottoman Empire to
the demise of the Mamluks in the mid-19th century. Influenced by Ibn Khaldun, William Ogburn
and Robert Maclver, al-Wardi argues that the conflict between nomadism and urbanity and the
dual personality of the Iraqgi individual, all combine to explain the nature of Iraqi society. Al-Wardi
also argues that Irag has always been plagued by sectarianism ever since the introduction of
Islam itself, but the violence peaked during the Ottoman-Safavid war that raged for almost three
centuries. Iragis saw these powers not as foreign invaders, but as vanguards of their respective
faiths. Al-Wardi focuses on the societal aspect of this turbulent era in Iragi history. His arguments
are informed by sociological theory, archival material and, most interestingly, personal experience
and observation.
107. Batatu, H. The Old Social Classes and The Revolutionary Movement in Iraq, London, Saqui,
2004.
108. Saad Ubaidi, Psychological and Political Reading of Iraq after the Change, Beirut: Arab
Scientific Publisher, 2007, pp. 293-302.
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Similarity can easily be found between the Kurdistan and the Rwanda
cases in the issues related to intent. In fact, the Iraqi leaders had knowledge of
and then preached about killing and deportation of Faylee Kurds (1971 — 1980),
massacre of Barzani Kurds (1983), conduct Anfal Campaign (1987-1988) and the
use of chemical weapons in Kurdistan in 1988, as Akayesu had in Rwanda. In
order to analyse further the condition and mechanism of Genocide against Kurds

in Iraq, it is necessary to introduce a brief history of the Kurds in Irag.
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Figure 5 Copy of the medal received by the researcher ancestry from Pope Pio XI
in 1924 based on the family attitude on protecting Armenians.

Dear Sir, greetings. The venerable brother Domenico Berre’ bishop of Babylonia, apostolic
ambassador in Mesopotamia, Kurdistan and Armenia Minor, informed us that you, the only one
among the Kurdish nobility, are worth of our praise. In particular, our representative, praised your
heroic commitments in saving the Christians and in defending the Catholic mission in the darkest
times of war, you devoted so much to men that you conquered the gratitude of the Catholics of
the region. And to show you our immense gratitude as testimony of our will, and since add to your
courage those virtues proper of religion and you practice the good values of Catholicism, we
proclaim you Knight of the Piano Order and we count you within the number of those illustrious
knights. And in the same way, beloved son, we grant you the honour to wear the uniform of the
order as well as the correspondent silk blue ribbon decorated with a double red line, on the left
side of the uniform, according to the custom of other knights, so you can wear it freely and legally.
In order for this to happen according we ordered for it to be delivered to you.

Dated in Rome, sealed with Saint Peter’s ring, on 24 October 1924 of our third Pontificate.
To the illustrious

Mohammed Agha Mayor of Zakho.
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Chapter Three

Kurds in Irag from Creation to Genocide

Introduction

This chapter offers an overview of the Kurdistan question from 1921 to 1988 with
a particular emphasis on the influence that foreign powers had on its self-
determination. It will analyse the two important treaties, the treaty of Sevres and
the treaty of Lausanne which constituted the basis for the geographical division of
the Kurdish population into four different countries: Turkey, Syria, Iran and Iraq.
Special attention will be given to the historical events starting in 1963 and
culminating in 1968 with the Ba'ath regime, which led to Saddam Hussein era
and the atrocities against the Kurds. All this will constitute the basis for a debate
on the history of Kurdish people and their struggle for recognition after the fall of
the Ba'ath regime and the consequent civil war.

Through an analysis of the expectations raised by new administration and
still unstable country and the role played by the most numerous minorities in Iraq,
this chapter will show how the past organization of Kurdish Regional Government
could eventually lead the way to a federal, democratic country. In conclusion, it
will offer an overview of the current situation of the Kurdish region and the role of

the Kurdish Regional Government and its struggle for international recognition.

The Origin of the Kurdish Question

For many centuries, Kurds and Arabs lived under the domination of the Ottoman
Empire. In exchange for their loyalty, Sunnis Kurds, culturally more close to the

Ottomans than to the Persian Shi'a, were able to preserve a degree of autonomy
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under their tribal chiefs. Despite this, Kurdistan was always at the centre of the
fierce struggle between the Ottoman and Persian empires.

At the end of the 19™ century, a number of Kurdish uprisings against both
Turks and Persians were contained harshly. The Ottomans destroyed the
autonomous principalities and imposed a centralized rule. In the revolt of 1880-
81, led by Sheikh Ubaidddullah al-Nahri, Kurds declared their independence from
both Ottomans and Persians.!

At the beginning of the 20™ century, this brief experience of independence
from the Ottoman Empire favoured the birth of the Kurdish nationalist movement.
Following the example of other minorities, Arabs, Armenians, Bulgarians,
Albanians and Greeks, now free from the Ottoman yoke, Kurdish nationalists
started to cooperate with Turkish reformers and Persian constitutionalists in the
hope of gaining some form of self-rule for Kurdistan. In 1908 a group of Ottoman
Kurds, including tribal leaders, officers, intellectuals, and students formed a
society called Al - Taali wa al- Taragi (Turkish Reformers) and published a
newspaper entitled Kurdistan? along with a number of magazines. There was
also an effort to open schools and education centres. Unfortunately, the
beginning of World War | gave the central government an excuse to put an end to
these initiatives. Furthermore, the Young Turks were not sympathetic to the
nationalistic aspirations of ethnic groups within the Ottoman Empire and pursued

a repressive policy towards them. As a result, the Kurds moved their operations

1. Kinnane Derek, The Kurds and Kurdistan, London: Oxford University Press, 1924, p.14.

2. Kurdish intellectuals founded many secret organizations against Sultan Abdul Hamid and they
also played an important role with The Young Turk Liberal Congress and “its upshot held in Paris
in 1902”. Abdul Rahman Badr Khan, Hikmet Baban, represented the Kurds. Sheikh Abdul Qadir
Al-Nahri (son of Sheikh Ubaidulllah ALnahri) was implicated in the committee’s abortive plot to
overthrow the Sultan (see: E.E Ramsour Jr. L. The Young Turks, Princeton University Press,
1957, p. 26).
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outside Turkey. After World War |, Kurdish leaders asked for British protection

demanding the full recognition of their independence.3

The Kurds and the Treaty of Sevres

After the end of World War | and the dissolution of the Ottoman Empire,
Armenian and Kurdish committees created in Cairo and Istanbul* presented
territorial claims over Turkey at the Paris Peace Conference in 1919 with a joint
memorandum.® Kurds, Armenians and Assyrians were rewarded when the Allies
signed the Treaty of Sévres on 10 August 1920. This Treaty located a Kurdish
national state within Turkish territory, and this is regarded as a milestone in
Kurdish history. It recognized in articles 62, 63, and 64, the rights of these
peoples to form their local autonomy (independent states)’. Provision 62,
perhaps the most important part of the treaty for the Kurds, stated:
A commission existing at Constantinople and composed of three
members appointed by the British, French and Italian governments
respectively, shall draft within six months from the coming to force of
the present Treaty a scheme of local autonomy for the predominately
Kurdish areas lying east of the Euphrates, south of the southern
boundary of Armenia as it may be hereafter determined, and north of
the frontier of Turkey with Syria and Mesopotamia®.
Provisions 63 and 64 forced the Turkish government to accept the decisions of

the Commission. This independence would be granted provided that it were

ratified by the majority of the population living in the Kurdish area, and that the

8. J. Talabani, Kurdistan and National Movement, Beirut: Dar Al Talia, 1971, pp. 95-97.
4. In particular, the Society for the Rise and Progress of Kurdistan founded in Istanbul in 1918
worked in this direction.
5 After the armistice, “Sureya Bader Khan” formed the Committee of Kurdistan Independence in
Cairo, many other societies were formed to the same purpose. (B. Nickitine, Les Kurds, Etude
Sociologique et histoire, New York, 1939, p. 196.
6. For article 62, 63 and 64 of Sevres Treaty see appendix No.1 of this chapter.
7. Zaki, Mohammed Amin, Khulaut Tarikh al-Kurd WA Kurdistan (The History of Kurds and
Kurdistan), Cairo, 1936, pp. 282-283.
8, Hasan Arfa, The Kurds: An Historical and Political Study, Oxford University Press, 1966, pp.
29-30.
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Council of the League of Nations considered the Kurds capable of such
independence. In addition, the treaty stipulated that if Turkey were to give up this
area, the Allies would not be opposed to a voluntary union between the Kurdish
state and part of the Mosul region where the Kurdish presence was the majority.
Unfortunately, the emergence of the USSR within the international arena, along
with the defeat of Greece by Mustafa Kemal Ataturk led to the Treaty of
Lausanne on July 1923 putting an end to Kurdish aspirations and the idea of
creating a Kurdish state was abandoned.®

The Sévres - Lausanne period was a tragic incident in the Kurdish struggle
for self-rule. The recurring and unfulfilled promises led many Kurds to consider
that they were expendable tools in the hands of the great powers. Moreover, after
Sevres, the creation of new national boundaries, which distributed the Kurds
among several countries - Turkey, Iran, Syria and Iraq - further complicated the

Kurdish problem.

The Formation of the Iragi State and the Reaction of the Kurds

The creation of Iraq was substantially a result of the Sykes-Picot Pact (18 May
1916).1° It was Britain’s intention to retain the former vilayat of Mosul and the
region of Kirkuk within their control in order to maintain Britain’s hegemony over
of the oil fields (during Ottoman Empire the administration system was divided
into vilayats instead of regions, governorates, or provinces). The break-up of the

Ottoman Empire as a result of its total defeat in World War | allowed the British

9. Lausanne Conference (1923), Cmd. 1814; Treaty of Lausanne, 24 July 1923. Cmd. 1929. Also
see David McDowall, A Modern History of the Kurds, Minority Group International, London, 1997,
p. 15.

10, Great Britain and France signed the Sykes-Picot agreement with Russia's silent consent, in
1916 when the outcome of the war was still uncertain. Sir Mark Sykes of Britain and Georges
Picot of France agreed to design a post-war Middle East after the defeat of the Ottoman Empire.
The Sykes-Picot Agreement granted France and Britain huge territories stretching from modern
Turkey to Iraq and south into the Arabian Peninsula and the Gulf.
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Empire to take control of the vilayats (provinces) of Basra and Baghdad. The
inclusion of the Mosul vilayat, with a Kurdish majority population, as part of Iraq
was decided because of the presence of oil in this province.

It was not until after the armistice of Mudros on the 30" October 1918 that
the British occupied the vilayet of Mosul.! In fact, it was only a partial occupation
because of the Kurdish nationalist movement led by Sheikh Mahmud Barzinji,
which held the Sulaimaniya region for some time. In order to form the Iraqi State
the British called upon Emir Faisal (20 May 1885-8 September 1933), the
Hashemite ex-king of Syria, who had been driven out of Damascus in July 1920,
to accept Irag as his Kingdom.*? In May 1921 a popular referendum was held,
following a Provision 64 included in the treaty, to decide on a “voluntary” union.
Since the suffrage was granted based on property ownership, British used the
poor turn out as a pretext for annexation. A second ballot was equally
manipulative, allowing the election of Faisal as king of the whole of Iraq. Once in
power, he began to push for effective control of the vilayat of Mosul that, until
then, had been under British rule.

The coming to power of the Kemalist (Kamal Ataturk) in 1922 led to the
reopening of the Mosul question. Turkey initiated a campaign in the area that
forced British troops out of Sulaymania in September. In order to control Turkish
movements, Great Britain found an ally in Sheikh Mahmud Barzinji, appointing
him their governor of the territory around Sulaymaniya in 1918. In 1922 the
British made a joint declaration with Iraq in which they recognized the right of

Kurdish people to have their local autonomy within the Iragi borders. Almost

1. The province of Mosul included virtually all the predominantly Kurdish areas under British
occupation. Turkey very reluctantly conceded the loss of Mosul in 1926.
12, McDowall, David, The Kurds, Minority Rights Group International, Cambridge, 1997, p.23.

86



immediately in the same year, Sheikh Mahmud announced the formation of a
cabinet and proclaimed himself “Hukmdar (Governor) of Kurdistan”. 13 An
embryonic administration was formed and a newspaper Roj-e-kurdistan (Sun of
Kurdistan) was founded.

The failure of the first Lausanne conference in February 1923 led the
British government to change its policy. The British accused Sheikh Mahmud of
indulging in partisan unrest and of having contacts with the Shi'a rebels in the
south. Sheikh Mahmud withdrew from Sulaymania on the 4th March 1923 and
took refuge in the mountains with some of his followers to continue the struggle.
British forces then launched an offensive to prevent Sheikh Mahmud joining
forces with the Turks, who at the end, decided not to fight. After that the
nationalist leader was forced to flee to Persia.

After the Treaty of Lausanne was signed on 24 July 1923 the council of
the League of Nations sent an international commission of inquiry to the vilayat of
Mosul. The commission stayed there from January to March 1925 and
undeniably established the existence of a Kurdish language and a Kurdish
identity. In the end, on 16 December 1925, the council of the League of Nations
decided in favour of the attachment of Mosul to Iraq and fixed the international
frontier between Turkey and the newly created Irag. The commission was invited
to report to the League of Nations on the conditions of administration of the
vilayat of Mosul and to guarantee Kurds their autonomous rights.'# The only

concrete application was Baghdad's promulgation in 1926 of the local Languages

13 After the battle of Derband Bazyan, Sheikh Mahmud was found among the wounded men. He
was tried by a court and sentenced to death. However, the British Mucun reduced his sentence to
life imprisonment after that he was sent into exile to India. (See, A. Wilson: Loyalties, pp.148-
139). He was sent to India, in September 1922 he was brought to Kuwait, to Baghdad, and finally
back to Kurdistan.
14, Report on Iraq administration. April 1922 - March 1925. p. 38.
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Law that allowed Kurds in Sulaymania and Erbil, exclusively, to have primary
education in their own language and to print books in Kurdish.

In 1925, the Iraqgi government had launched a campaign against deserters
who had sought refuge with friendly tribes in Iran. In 1926 a similar operation was
attempted with the collaboration of an Iranian column that suffered a painful
defeat. In 1926 once again British Royal Air Forces attacks Sheikh Mahmud in
order to negotiate with the British emissary and advisor to Iraqi Ministry of
Interior, Mr. Kinahan Cornwallis (1883 — 1959). However, they were unable to
reach any agreement.'® From the very beginning the whole of Iragi Kurdistan
refused to accept an Arab administration, despite Baghdad’s promises regarding
the use of Kurdish as an official language. Various Kurdish cultural societies were
formed between 1926 and 1927 and they contributed to the future political
debate.

The Anglo-Iraqi treaty of 1930, by which the colonial government had fixed
a date for the termination of the mandate, made no mention of the rights of the
Kurds. In response, the notables of Sulaymaniya, referring to the 16 December
1925 agreement when the League of Nations decided in favour of the attachment
of Mosul to Irag, sent a petition to the council of the League of Nations.®
Tension mounted and on 6 September 1930, troops shot into the crowd at
Sulaimaniya, killing dozens of people. The Iragi government then initiated series
of arrests amongst Kurdish nationalists. Sheikh Mahmud decided to put pressure
on the League of Nations by organizing a petition campaign. Alongside this

diplomatic effort, he attempted, without success, to take the village of Panjwin.

15, C.J. Edmonds, Kurds, Turks and Arabs: Politics, Travels and Research in North-Eastern Iraq,
Oxford University Press, 1957, pp. 315 -316.
16, Kamal Mozhir, Pages of Kurdish History, Erbil: Mokeryani Press, 2001, pp.101 -115.
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The repression of the Kurds did not begin until the League of Nations had
rejected Kurdish demands. In April 1931, Sheikh Malunud’s troops suffered a
severe defeat and he crossed over into Iran. Later, he was forced to give himself
up to the government in Baghdad, which kept him under house arrest mostly in

the southern Iragi City of Nasirya and later in the capital, Baghdad.’

Mulla Mustafa Barzani and the Kurdish National Movement

The most prominent and glorious name in the history of Kurdish national
movement is that of Mulla Mustafa Barzani (14 March 1903 - 1 March 1979). He
was the leader of the nationalist movement and was destined to become almost
synonymous with Kurdish revolt until his death in March 1979. Barzani was
important, not only for his prolonged resistance to Baghdad, but also because he
was a classic representative of the shaikh establishment,*® combining the secular
power of an agha with that of religious and charismatic leadership.1® In addition,
he was the only Kurdish leader prepared to fight for a united Kurdistan. His
grandfather Abdulsalam | and his father Muhammed, had been prominent in the
Nagshabandi order,?° and they were the first Barzanis to bring the family to
prominence. Their descendants became temporal and spiritual leaders in the

area.

17, C.J. Edmonds, Kurds, Turks and Arabs: Politics, Travels and Research in North-Eastern Iraq,
Oxford University Press, 1957.
18, Shaikh is a word as a term means an Islamic scholar or sometimes an elder of the tribe and for
Barzanis this term is used as religious and tribal leader. Barzani is the only tribe in Kurdistan
combined both title on the same family.
19, Agha is a word of Ottoman origin used first for high level military or public service people and
later for tribal leaders.
20. An order of Sufism founded by Mohammed son of Mohammed Bahadin (1317 — 1389). His
name, which signifies “Painter”, is interpreted as (drawing incomparable picture of divine science)
was born in Bukhara. He travelled extensively and his teaching spread westward and reached
Kurdistan on the 17t century. It took its roots in Bahdinan region, and Shaikh of Barzan is noted
as one of its men “Kutbs®, the religious form of their followers “Murids”. (See Encyclopaedia of
Islam, A. Nakaband. Also B. Nikitine (pp.150 —151). Damalogie: Bahdinan (Mosul 1957) pp. 90-
190.
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The Barzani rebellion of 1931-32, led by Sheikh Ahmad and Mulla Mustafa
was in fact not, as the Iragi Government and some writers had claimed, the result
of the government’s attempt to settle Assyrian Christian refugees from Hakkari
inland adjacent to Barzan. It was instead an attempt to introduce police control by
building permanent barracks in the area and impose taxation.?! In short, the
immediate reaction to the intrusion of the external authority of the government
was seen as similar to that of the Ottoman Empire. Mulla Mustafa, his elder
brother, Ahmad, and their family surrendered to the Turks over the border, but
were granted an amnesty in 1933.2%2 Ten years later he escaped from
Sulaimaniya when he was exiled and returned to Barzan to resume his conflict
with the government, assisted by Kurdish nationalists. This was an indication that
the Barzani family had acquired a more nationalist stance.?® By 1945 Mulla
Mustafa was the effective ruler in a wide area, intervening in inter tribal disputes,
in the government distribution of supplies, and repelling attempts by the Iraqi
army to defeat him. However, in 1945, he was forced to abandon the struggle
and to cross the border into Iran, where he got in touch with the Iranian Kurdish
Democratic Party (IKDP) in Mahabad. He spent the next twelve years in exile in

the former USSR after the collapse of Kurdish Mahabad Republic in Iran.

21, Space does not allow a discussion of the Assyrian Christians condition. They also were
victims of the collapse of the old order and the creation of nation states in the region. Hoping for
assistance from Christian countries, notably Russia and Britain, they rebelled against the Turks in
their traditional areas, around Hakkari, Tur Abdin and also against the Iranian in Urmiya. The
remnants that survived war and massacre ended up under British protection in Irag where they
suffered another massacre in 1933.
22, O’Ballance Edgar, The Kurdish Struggle, New York: St. Martin’s Press, 1996, p.20. Also see
Michael Gunter, The Kurds of Irag, New York: St. Martin’s, 1992, pp. 6-8.
23, Hasan Arfa, The Kurds: An Historical and Political Study, Oxford University Press, 1966, pp.
119-124.
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Following the 1958 coup carried out by General Abdulkarim Qasim toward
the Hashemite monarchy, Mulla Mustafa was able to return to Iraq from Russia.?*
Barzani’s relationship with Qasim and with neighbouring Kurds reflected the need
of any aspiring chief to recognition. From the moment of his return Barzani
established a close and friendly relationship with Qasim.?®> On the other hand, as
the head of the Kurdish Democratic Party (KDP) since its formation in 1947, he
immediately took a vigorous part in the still not legalized Party. Using the prestige
that rested on his own tribal followers and allies (at least 6,000 battle - aged men)
who outnumbered any other Kurdish force, he persuaded the KDP politburo to
accept his protégé and party secretary, Hamza Abdullah. He then managed to
defeat Abdullah by force. Barzani's alliance with Qasim against the Arab
nationalist and pro-monarchist enemies, granted him the legalization of the KDP.

In 1960, the assassination of the Zibari chief, Ahmad Zibari,?® was an
unmistakable sign for Qasim that his authority as a “sole leader” was being
challenged with the physical elimination in Kurdistan of all those loyal to him. The
end of the 1960s saw the final rupture of their alliance.

In 1961 Barzani tried to fulfil Kurdish expectations from the new
Constitution by demanding a substantial degree of autonomy for the Kurdish
region. But by then he probably realized that Qasim was unlikely to co-operate

further with him, not least because accepting Barzani's demands would raise the

24, See Michael Gunter, the Kurds of Irag, p.11. Also see Barzani, Masoud, al Barzani WA al-
haraka al- tahaririya al- Kurdiya (Barzani and the Kurdish National Movement) (Kurdistan, 1992)
pp. 52-66.
25, Abdul Rith, Majed, The Kurdish Question in Iraq: 1958- 1975, Beirut, 1975, p.163.
26, Zibari is a neighbouring tribe to the south of Barzan who had been in conflict with Barzanis for
a long time. At the beginning of 1945, they joined their forces with Barzanis and allied themselves
for the uprising and fought bravely alongside the rebels under Ahmad Agah’s leadership, but
suddenly changed sides, leaving the field and joining the government forces. Mulla Mustafa and
his brother Shaikh Ahmad had the only option to cross the borders into Iran with the whole tribe
and warriors.
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prestige and power of the latter in Kurdistan circles still further granting the KDP
an unprecedented position. The provisional constitution of Iraq in 1958 (article 3),
produced by Qasim clearly stated that: “The Kurds and Arabs are partners within
this nation. The Constitution guarantees their rights within the framework of the
Iragi Republic”. This article could have been used by the Kurds to demand some
sort of autonomy.?’

Kurdish national feeling had become more developed with the spread of
education and the introduction of western technology. Although some Kurdish
tribes still favoured the government, and many young Kurds from tribes
previously opposed to the Barzanis now supported them, as did a number of
Kurdish soldiers in the Iraqgi army. Supported by these forces, Barzani assembled
as many as 7,000-armed combatants and started to occupy strategic points and
expelled the government police and small garrisons. Full hostilities began when
the government bombed Barzan in September 1961. The cruel and
indiscriminate bombing of Kurdish villages, in which the majority of casualties
were women, children and old people, brought still more supporters from all over
Kurdistan to Barzani.?®

Despite their numerical superiority in troops and equipment, Qasim was
not able to contain the uprising. Barzani successfully fought a classic guerrilla
war by refusing to defend fixed positions. Even Barzan was abandoned, as
Barzani correctly realized that he was winning as long as he continued to exist.
Knowing virtually every inch of the terrain, the Kurdish Peshmergas?® (those who

are willing to face death for their cause), never allowed them to be surrounded

27, Abdul Ritha, Majed, The Kurdish Question in Irag: 1958 - 1975, Beirut, 1975, p. 163. See also
G. Fathallah, Irag under Qazim, Beirut: Dar Aljamal, 2012, pp. 430-449.
28, Abdul Ritha, Majed, The Kurdish Question in Irag: 1958 - 1975, Beirut, 1975, pp. 96-98.
29, Peshmerga or Peshmerga is the term used by Kurds to refer to arm Kurdish fighters.
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and always managed to slip away before the government forces could entrap

them.30

The Iragi Ba'ath regime and the Kurdish question3!

On February 8, 1963 the Ba'ath party overthrew the Qasim regime, following a
general unrest in the Middle East led by Jamal Abdul Nasser. The Arab world’s
other political players, like the communist party in Iraq, strongly resisted the
Ba'athist take over. The Baath party fell from power nine months later, but
resumed power in July 196832, Throughout the 1960’s, conflict between the
Baghdad government and the Kurdish national movement continued. Although
outnumbered and out gunned, the Peshmargas intervened successfully,
withstanding major offensives in June 1963, May 1966, and again at the end of
1968. Indeed, in late May 1966, the Kurds won such a spectacular victory near
Mt. Hindarin, north east of Rawanduz, that the civilian prime minister,
Abdulrahman al-Bazzaz, made the “29th June Declaration” that specifically
recognized Kurdish national rights. Although Barzani accepted it as a basis for
negotiations, the Iragi military disagreed with Prime minister al-Bazzaz and
forced him to resign.

When the Ba'ath seized power in July 1968 the new government realised
that, based on previous experience, it would be wise to make some concessions

to the Kurds while they consolidated their political position. After some

30, O’Ballance Edgar, The Kurdish Revolt 1961-1970, London, Faber and Faber, 1973, p.74.
31, It is out of the scope of this research to emphazise the role and the impact that the Ba’ath
regime and its ideology had in the escalation of violence that led the Iragi authorities to commit
genocide. However, an exhaustive study on the subject can be found in Joseph Sasoon’s
Saddam Hussein's Ba'ath Party: Inside an Authoritarian Regime published by Cambridge
University Press in 2012.
32, Brifcani, Mostafa Barzani: The Leader of the Kurdish National Movement, Egypt: Al- Aharam
Press, 1996, p. 184-186.
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negotiations the “29" June Declaration” was replaced with the “11 March 1970
Accord”.®3 This agreement, stipulated that “The Iraqi people are made up of two
nationalities; the Arab nationality and the Kurdish nationality”. In addition, Kurds
to have legislative power in a manner proportionate to its population in Iraq; a
Kurd to be one of two vice-presidents; unification of areas with a Kurdish majority
as a self - governing unit; the use of Kurdish, alongside Arabic, as the official
language and also the medium of school instruction in Kurdish majority areas to
be Kurdish; implementation of the agrarian reform (still incomplete from 1958);
and provision of a Kurdistan development budget.3

Unfortunately, the regime failed to form a National Assembly as it had
promised, and it was clear that it had few political friends inside Iraq. Kurds
began to realize how important their non-co-operation was in order to isolate the
regime. At the end of the year an assassination attempt was made against Mulla
Mustafa’s son, Idris, in Baghdad. A dispute arose over Kirkuk, Khanigin and
Sinjar, three sensitive areas where Mulla Mustafa believed the regime was
deliberately settling Arabs to change the demographic balance. Kirkuk, in
particular, with its vast oil resources became a sensitive and emotive issue on
both sides.3® Later the researcher will discuss and provide better understanding
of that Arab Settlement policy and how it become ethnic cleansing policy adopted
by the Ba’ath Regime against Kurds.

A month later, in April 1972, the Iraqi-Soviet Treaty of Friendship was

signed and the US decided to help Iran to contain Soviet influence in the region

33 For full text see appendix no. 2 of this chapter.

34, David McDowell, A Modern History of The Kurds, New York: I. B. Tauris & Co. Ltd., 1997, pp.
327 - 330.

35, Chapter four will explain in detail, using primary sources, the impact that this process had on

Kurdish society and culture.
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as part of the Cold War. In June, Iraq nationalized its oil facilities and the US had
an even more important reason for undermining the regime in Baghdad. In June
1973 Barzani made a public statement about awarding Kirkuk's oil rights to the
US if it supported him.®¢ According to the Pike Commission Report to the United
States House of Representatives dated 19 January 1976, both Iran and the US
hoped to benefit from Iraqg's instability due to the Kurdish refusal to give up their
semi-autonomy.3’ Until today, Kirkuk is a disputed area despite article 140 of the
new lIraq constitution of 2005.38 As will be described in more detail in Chapter 4,
this research found that a main sensitive issue for Saddam Hussein and his
government was the demographic situation in Kirkuk (and other mixed areas),
and that he was personally monitoring its implementation. The increase in Iraqg’'s
oil revenues following nationalization and oil price increase after the 1973 Arab-
Israel war also hardened the Iraqi position.3°

In March 1974 the regime published its Kurdish Autonomy Law on a “take
it or leave it” basis (According to the information gathered,*® that step was the
last attempt to solve the question following a negotiation route, from that moment
both sides polarized into their positions). The March 1974 law did not include

Kirkuk and granted the regime the right to appoint its own officials. Mulla Mustafa

36, Al Barak, Fathel, Mustafa Barzani, Baghdad: Dar al Shounal Thakafiya, 1989, pp. 239 -240.
37, See CIA, The Pike Report, Nottingham, Spokesman Books, 1977, pp.16-17, 141-148, 195-
198, 211 -217.

38, Article 140: First: The executive authority shall undertake the necessary steps to complete the
implementation of the requirements of all sub paragraphs of Article 58 of the Transitional
Administrative Law. Second: The responsibility placed upon the executive branch of the Iraqi
Transitional Government stipulated in Article 58 of the Transitional Administrative Law shall
extend and continue to the executive authority elected in accordance with this First Constitution,
provided that it accomplishes completely normalization and census and concludes with a
referendum in Kirkuk and other disputed territories to determine the will of their citizens, by a date
not to exceed the 31st of December 2007. For more information see (www.com140.com).

39 Interview with Jargis Fatthulla, KDP senior member in Baghdad during 1970-1975, held in
Salahadin, in August, 2009.

40, Mohammed Ihsan, Kurdistan and War Dilemma, London, Dar Al Hikma, 2000, pp. 253-286.
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and the KDP rejected it. Barzani planned to fight a conventional war, despite of
his non-trust of Iran and the Americans.

By autumn the Iragi army had already captured Amideya, Aqra, Qala Diza,
Raniya and Rawanduz. Despite this, the regime found itself in a very bad position
and they failed to win the military confrontation with the Kurds. On 6th March
1975 Saddam Hussein, then vice-president, struck a deal with the Shah of Iran in
Algiers, conceding the thalweg (deepest point) demarcation of the heavily
disputed Shatt al-Arab waterway that borders Iran and lIraq, in return for the
Shah’s undertaking to withdraw all assistance to the Kurds.*! Offered a cease-fire
by Baghdad to re-consider his position, Mulla Mustafa gave up the struggle and
went into exile in Karaj, a suburb of Tehran.*?

The war claimed a large human and financial loss.*® In retaliation for
Kurdish collaboration with Iran, the regime razed at least 500 villages and moved
600,000 refugees to collective resettlement camps creating a sanitary cordon
along the Iranian border, while the families of recalcitrant were exiled to southern

Irag. ** These events constituted a strong setback for the Kurdish national

41, The 1975 Algiers Agreement (commonly known as the Algiers Accord) was an agreement
between Iran and Iraq to settle their border disputes (such as the Shatt al-Arab —known as
Arvand Rud in Iran— and Khuzestan and stop Iran’s support for Iragi Kurds), and served as basis
for the bilateral treaties signed on 13 June and 26 December 1975. Less than six years after
signing the treaty, Iraq attacked Iran to invade its borderlands. However, that invasion was quickly
countered with fierce resistance. The Iran—Iraq War lasted eight years, and finally ended with a
United Nations ceasefire imposed by the United Nations Security Council Resolution 598, which
was accepted by both sides. Friction remains along the border, despite the currently binding
treaty and its detailed boundary delimitation [1] remaining in force since signed by both nations in
1975 and ratified by both nations in 1976. Under international law, one nation cannot unilaterally
reject a previously ratified treaty, and the treaty had no clause providing for abrogation by one
nation only. Iragi Parlament after 2009 started to rafify that treaty again.

42. Meeting with Fazil Mirani high rank leader of KDP, Erbil 2012.

43 No one is sure of the total casualties during the Iran-lIraq war, but estimates range from
500,000 to 1 million dead, 1-2 million wounded, and more than 80,000 prisoners. There were
approximately 2.5 million refugees, and whole cities were destroyed. The financial cost is
estimated at a minimum of 200 billion dollars.

44, Some of the researcher's relatives were among those deported to Amara in the south of the

country.
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movement but, at the same time, they had the power to give the Kurdish cause

international prominence and recognition.

The Kurds and the Iraq - Iran War (1980-1988)

It is important, in order to fully understand the Kurdish condition pre-genocide
stages, to analyse the Irag-lran conflict. On 4™ of September 1980 Iraq invaded
Iran, beginning of the bloody war that dragged on until 8 August 1988. In July
1983 the KDP, working in conjunction with Iranian forces, seized Haji Umran (on
July 1983),% an important border town on the road of Rawanduz. Further south,
Iranian forces seized Panjwin and the high ground overlooking Qala Diza.
Suddenly Iraq appeared to be in great danger. Saddam Hussein reacted in
two ways. He took vengeance on the Barzani clan for the KDP involvement in the
loss of Hajj Umran. Eight thousand men of the clan living mostly in Qushtapa,
Harir, Bahrika and Shaklawa were seized, paraded through the streets of
Baghdad, and then executed in the southern village called Busaya.*® Saddam
Hussein also sought respite from the Kurdish threat, in order to release the large
number of troops stationed in Kurdistan for redeployment against Iran. Since
1982 he concentrated his efforts in breaking Kurdish resistance through his
intelligent organizations hoping that one of the main parties could be persuaded

to abandon the struggle. In December 1983 he agreed a cease-fire with Jala

45, Ibid. p. 38.

46, For an insight of the fieldwork see the BBC documentary 'Saddam's Road to Hell” released on
September 5, 2006. The researcher gathered all the material during his time as minister for
Human Rights in Kurdistan Regional Government from 2001-2005. His responsibility was to find
out and document what have been done against the Kurds by Iragi governments from 1968-2003,
in order, after studying and collecting the material, to produce an assessment of Kurdish society
through the drafting and creation of educational and social programs.
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Talabani, negotiating the autonomy law on a basis acceptable to the Patriotic
Union of Kurdistan (PUK).4’

Since it was so controversial, why did the PUK entertain this negotiation
and agreement with the Iragi regime? Unlike the KDP, the PUK did not enjoy
Iranian friendship. Indeed, when Iranian forces took Panjwin the PUK had to flee
the area. They were frightened of being trapped in the Iraq - Iran war. Like
Saddam, Talabani badly needed a respite. And if he had succeeded in
negotiating the autonomy law satisfactorily, he would have brought peace to
Kurdistan and cut the ground from under the feet of his rival, Masuod Barzani.
However, the discussion failed, partly because no agreement could be reached
over Khanagqin, Kirkuk and Sinjar, but more importantly because Saddam no
longer needed to negotiate. Fearing an Iranian victory, the United States decided
to provide Saddam with intelligence and weapons, and in 1985 the ceasefire
negotiated with the PUK collapsed.*®

The Patriotic Union of Kurdistan (PUK) now found itself isolated and in
great difficulty. Having lost the backing of its external supporters, including Syria,
and having forfeited the confidence of the great mass of Kurds, tried to make an
alliance with Tehran. With Iranian assistance, Talabani was able to obtain the
PUK re-admittance into the resistance movement, and this was formalized in
1988 with the formation of the Kurdistan Front,4° a co-coordinating body

composed of the KDP, PUK and six other smaller parties.>°

47, Interview with Dr.Barham Salih, held in Erbil in 2011.

48, lbid., p. 39.

49, The Kurdish Front was founded in principle in July 1987 but it entered into action formally in

May 1988. All Kurdish Political parties agreed to work together against the dictatorship following

Idris Barzani’s leadership.

50, These six parties were: The Socialist Party of Kurdistan in Iraq (SPKI) led by Rasul Mamand

and Mahmud Uthman as a prominent member, The Kurdistan Popular Democratic Party

(KPDP) led by Muhammad Mahmud “ Sami Abdul Rahman”, The Kurdish Socialist Party
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While the Iranian offensive in the south slowly grounded to a halt, the
Kurdish front became more important. By mid-1987, the Kurds held virtually the
whole border area. After dark most of the countryside in Kurdistan was a no entry
zone for the government’s army. The Kurdish Front was now a major player in
the war against Iran since it controlled a vast area of the border. In order to
defeat Kurdish military forces, the regime in Baghdad started a series of attacks
against the civilian population. After the collapse of negotiations with the PUK, it
adopted a systematic policy of razing villages and killing civilians. In September
1985, for example, it rounded up approximately 500 children (aged 10 to 14) in
Sulaymania and tortured and killed a substantial number of them apparently to
extort information about Peshmerga movements, and to make Peshmarga
relatives give themselves up. In October, a similar round - up took place in
Erbil.>!

In 29 March 1987 Saddam appointed his cousin, General Ali Hassan al -
Majid governor of the north based on the Revolutionary Council decree no.160. >
He immediately began using chemical weapons (mustard gas, nerve gas, and
cyanide) against Kurdish targets.>3 Civilian survivors of such attacks who sought
medical assistance were taken away and executed. He also decided on a
scorched earth policy. As seen earlier, in June 1987 with memo no. 4008
released on June 20, 1987 he declared a large part of Kurdistan a prohibited

area. This is one of the two main “smoking gun” found to date about Iraq’s policy

(PASOK) headed by a collective leadership, The Kurdistan Branch or Section of the Iraqgi
Communist Party (ICP) led by Aziz Muhammed, The Assyrian Democratic Movement and
The Kurdish Toilers Party led by Kadir Jabari.

51, Interview with Dr.Barham Salih, held in Erbil, March 2013.

52. Based on the Revolutionary Council decree No.160 of 29/3/1987 Ali Hassan Majid appointed
as sole leader of the Kurdish autonomy region.

53, More details about Irag's use of chemical weapons will be discussed on Chapter 7.
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toward the Kurds. This key directive, from June 1987, reinforces the existing total
embargo on designated “prohibited areas” throughout those parts of the
Kurdistan inhabited countryside outside government control. In paragraph 5, it
orders a shoot on-sight policy in those areas. What is interesting here is that
(according to the eyewitness testimonies) this policy had been in forced for
several years. This is the first explicit admission of its actual exixtence. The
document also refers to the policy of amalgamating villages that had remained
under governmental control. The inhabitants were forcibly moved into housing
complexes and their villages destroyed. This campaign was well under way at the
time this order was issued. During that summer Al Majid destroyed more than
500 villages.>*

By January 1988 the threat to Baghdad had deepened, with Iranian forces
entered Kurdistan. A breakthrough onto the Mesopotamian plain once the snows
had melted became a serious threat. However, the failure of Iran’s exhausted
forces to break through the southern front, released Iraqi troops that could now
be deployed to fight in Kurdistan. With substantial reinforcements, al-Majid
started “Operation Anfal”.®> In February his forces bombarded and swept the
Janata valley near Sulamaniya. Virtually all adult men and teenage boys who
were arrested disappeared. On 15 March Iranian and PUK forces captured

Halabja, strategically situated above the Darbandikhan Dam. The following day

5. 0On lIrag’s usage of chemical warfare, see Valerie Adams, (Chemical Warfare, Chemical
Disarmament, Bloomington: Indiana University Press, 1990), pp. 85-90; and Edward M. Spiers,
Chemical Weaponry: A Continuing Challenge (New York: St. Martine’s Press, 1989), pp.121-25.
See also Middle East Watch, Human Rights in Iraq, New Haven, Yale University Press, 1990, pp.
75-85.

5. The name “Anfal” derives from a verse (sura) of the Quran referring to the right to plunder an
enemy of wealth and property. The “plunder “includes taking the lives of the enemy people, their
goods and their women. For the Ba'ath Party, anfal was a military code-name for the operation of
genocide launched against the Kurds in Iraq between 1987 and 1988. Saddam Hussein exploited
the sura to justify the campaign. For the phases of Anfal see Kanan Makiya, Cruelty and Silence:
War, Tyranny and Uprising and the Arab World, Jonathan Cape, London, 1993, and Middle East
Watch, Genocide in Iraq: The Anfal Campaign against the Kurds, (New York, 1993).
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Iraq retaliated with a massive chemical attack on the town. Over 50,000 civilians
perished. Baghdad’s savagery had a shattering effect on Kurdish morale, for it
indicated both the capacity and intention of Baghdad to slaughter on a scale
previously unimaginable. The following week Iraqgi troops destroyed the whole
Kurdish presence in Qara Dakh, south of Sulaimaniya. Then they turned to the
district of Garmiyan, south of Kirkuk, before moving northwards to “cleanse” the
area between Erbil, Kirkuk and Koi-Sanjak. There, additional Anfal operations
during the course of the summer removed the population from Balizan and the
mountains east of Shaglawa. In each case a chemical attack preceded a massive
land attack of the surrounded areas. In order to get a better understanding of
Anfal operation as the "final solution” for Kurdish Issue in Iraq, this thesis will
dedicate a whole chapter on the analysis of the Anfal campaign and its political
and social impact.

On 22 July 1987 Iran accepted UN Resolution 598 after recalling
Resolutions 582 and 5886, setting out the requirements for a cease-fire. During
the next four weeks Irag massed its forces around Bahdinan, the territory still
held by the KDP. On 25 August, it launched a huge assault, including chemical
attacks, the worst of which killed approximately 3,000 refugees fleeing to Turkey
along the Bazi gorge. Approximately 60,000 Kurds found their way into Turkey
and some 100,000 fled into Iran where they reached the Kurdish population
already living there. By April 2003 more than 182,000 civilian Kurds were
abducted and murdered by Iraqgi troops. Turkey accepted the refugees with great

reluctance, conscious of their potential effect on the Kurdish population already

56, For the full text of the UN Resolution 598, see, http://www.un.org/docs/scres/1987/scres87.htm
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living in the country. In both Iran and Turkey, the Kurdish refugee movements
were highly restricted.

Nothing illustrated more clearly the vulnerability of the Kurdish people than
the utterly supine failure of the international community to take any substantive
steps to curb Iraq’s atrocities. Most western government were aware of Iraq’s use
of chemical weapons, as well as the brutal treatment of those Kurds who was
taken prisoners. No nation tried to enforce UN Security Council Resolution 620 of
26 August 1988°’; specifically adopted to ensure that steps are taken against
any country (but clearly with Iraq in mind) using chemical weapons. Western
governments were far too interested in the enormous trade possibilities implicit in
Irag's reconstruction. In Spring 1989 most of these countries participated in a
military fair in Baghdad, indicating the level of hypocrisy adopted by the West
when discussing concepts like “regional security”, “stability” and “good
governance” in addition to that many researches and column writers were

doubting the use of chemical weapons by Iraq against the Kurds.5®

The Gulf War and the establishment of the Kurdish Regional Government

It is indispensable, in order to complete this historical background, to make
reference to the development of the Iraqi state, the American invasion and the fall
of the Ba'ath regime. It is not the purpose of this thesis to analyse the still
ongoing process of state building that followed, however, it is important to
establish a few points that can be useful to understand the context in which the
Kurdish question exists. The 2005 constitution was the result of long negotiations

and it did not guarantee a stable route towards peace and stability. The

57, For the full text of UN Security Council Resolution 620, see

http://www.un.org/docs/scres/1988/scres88.htm

58, Khalid Salih, Anfal: The Kurdish Genocide in Iraq, Goteborg, Ricardo Gutnik, 2012.
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segmented Iraqgi society, exacerbated by a long civil war, still struggling for a
unified identity. However, the existence of a federal government constituted a
fundamental change for the Kurdish region. Kurdistan is now the only and most
important federal region in the country. The region has existed since 1991 and
has become a point of reference for the building of the new political and legal
infrastructure of the country. In 2003, Gareth Stansfield wrote in his book Iraqi
Kurdistan: Political Development and Emergent Democracy:

September 11 removed the blinkers of parochialism from the

eyes of the Kurdish leaders. For the Kurds, the issue was no

longer the development of the Iraqi Kurdish de facto state, it

was now much larger and related to the future of Iraq. The

PUK and the KDP faced a serious issue of survival. Regime

change in Iraq would remove the forces which kept the Kurdish

de facto state viable. (Stansfield 2003:183)
The 2005 constitution stipulated the formation of federal regions. The Kurdistan
region and because of its past political and administrative infrastructure became
a unique example of a model federal system (David Cameron 2007:158).5° The
Kurdish Regional Government web page mentions this moment as a pivotal one
in the peaceful recognition of a Kurdish region stating, as part of its history, that
in 2005 in a national referendum, Iraqgis voted in favour of a new constitution. The
new constitution, which was approved by 78% of voters, recognises the
Kurdistan Region's institutions including the Kurdistan Regional Government and
Kurdistan Parliament. (www.krg.org) and (www.kna.org)

The same source indicates as a major issue in its history that in 2006 'At

the start of the year, the PUK and KDP agree to unify the two administrations. On

7th May, Prime Minister Nechirvan Barzani announces a new unified cabinet'

59, David Cameron, ‘Making Federalism Work’ in Iraq: Preventing a New Generation of Conflict,
ed. Markus Bouillon, David Malone and Ben Roswell, 2007, Lynne Rienner: Boulder, Colorado.
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(www.krg.org).6° This means the end of the rivalries between the two parties and
the beginning of a united effort to reconstruct Kurdistan within an Iragi context. It
is difficult to predict what the future of Iraq will be, but for the time being it looks
like that Kurdish future is more predictable and secure. This means a change in
perspective from the present political confrontation to an amicable coexistence
towards building a new country. This also means that the Kurdish government
has to assume a leading role in solving the security issues and in stopping the
endless cycle of violence that still affects Irag. In order to do so, and to secure a
space for the Kurdish people within a peaceful Iraq, it is necessary to rewrite the

Kurds most recent and dramatic history.

60, www.krg.org accessed April 28, 2013.
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Chapter Four
Arabization as Ethnic Cleansing

Introduction

The first crime analysed in this thesis is Arabization. This crime is directly linked
with all the others that will be presented in this thesis. As already mentioned in
the introduction, Arabization constituted the first stage of the state engineered
campaign aimed at the ethnic cleansing of Kurdish population in the country. This
episode took place from 1963 to 2003.

The term “Arabization” refers to the imposition of Arab political values,
beliefs and demographic changes. It occurred first when Islam was brought to
Kurdish territories in the sixth century and stayed active in the Arab political
culture throughout Iraqg’s history.! History sheds light on the fact that Arabization
started, when the Arab invaders, under the banner of Islam invaded the regions.
According to Yaqut Al Humary (1178 -1229), many people in Erbil were arabized
(Muajam Al boldan "Encyclopedia of Town" part one). Later, during the Ottoman
Empire, Madhat Pasha (1869-1872), settled the Shamars and Aniza tribes
around Mosul and Baghdad.

Since its inception in 1921, Iraq has been a multi-ethnic, multi-religious
and multi-sect society. Nonetheless it has been ruled under pan-Arab ideologies

with no regards for the identity of other ethnicities in Iraq. Instead of adopting a

1. Research shows that the Arabization policies began when Iraqg became a country and
continued up until the Ba’ath Regime was overthrown in 2003. (See for example Nouri Talabani,
Khalil Ismail). The researcher shares this belief, but focuses on the Arabization process after
1968 because then, for the first time, the state formally adopted and implemented a process of
ethnic cleansing. This chapter is based on material found by the researcher in his role as Minister
of Human Rights and Minister of Extra-Regional Affairs in the Kurdish Regional Government, in
addition to the fieldwork carried out for the purpose of this thesis.
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democratic constitution to represent all various people with different cultural or
religious affiliations, they implemented a policy of Arab nationalism and declared
that Irag was a part of greater Arab nation with literally no viable constitutional
recognition of non-Arab identities.

On the one hand, King Faisal |, the imposed king over the people of Iraq,
saw Iraqgis as "groups of people with nothing in common". On the other hand, he
as the head of State failed to build bridges amongst the two major nationalities
and other smaller ethnic groups in the country, but rather he laid a foundation
and precedent to promote Arab nationalism and culture. As a result of such
myopic policies, Kurds, Turkmen, and Assyrians and others suffered a lot and
were deprived of their democratic, national, and cultural rights. Arabization as an
institutionalized policy intensified under the Ba'ath regime after the Ba’athists
came to power in July 1968, and Kurdistan was the main target of that policy.
Nonetheless, at the beginning, this policy was implemented in a less visible
fashion.

During the 1960s, Arabization has been a policy used by the consecutive
regimes in Iraq to change the demography of Kurdistan. It was first adopted early
in 1963, when the pan-Arab nationalists came to power. The policy was gradually
implemented in the historically Kurdish territories. Arabization, slowly but steadily
continued until the Ba’ath Socialist Party took over again through a military coup
in 1968. Under the Ba’ath regime, particularly after Saddam Hussein became the
president of Iragq in 1979, Arabization of Kurdistan intensified and continued
strongly until the collapse of his despotic rule in 2003.

In order to complete the Arabization of Kurdistan, the Arab nationalist

Ba’athist regime used the educational and judicial systems as well as the police
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and security forces as tools to implement their policies. The aim was to promote
the Arab culture and history, while banning anything related to Kurdish culture
and identity. This policy slowly turned into an ethnic cleansing operation aimed to
destroy the Kurdish presence in the country. This meant that in the Kurdish case
there is a direct link between Arabization and genocide since this policy was
adopted by the Ba’ath regime and by the pan-Arab nationalists in order to
suppress Kurdish people and culture. It was the first step towards more
sophisticated and more dangerous phases of genocide.

As it will be explained more in detail in the following chapters, Arabization
was implemented in two ways: the first with massive forced deportation and the
destruction of the livelihood of Kurdish people. The second, in the context of the
Iran-lraq war with the indiscriminate use of the Iragi army against Kurdish
civilians in the Anfal campaign. The displacement or forced deportation was
somehow socially acceptable by the Arab public opinion perhaps because
Kurdish territories were distributed amongst the Arabs, who were brought to
Kurdistan from central and southern parts of Iraq. Both these extreme measures
were intended to literally destroy Kurdish daily lives, and cultural bonds amongst
original Kurdish communities in the targeted areas.

In 1971, the Ba’ath Party in its newly adapted charter declared that the
Iragi Kurds must adhere to the political and social unity of Iraq and accept that
Irag was an inseparable part of the Arab Nation. This position was even more
strengthened during the third conference of the Ba’ath party held on 27 July 1980
in which the party identified Kurdistan as part of the Arab world and Kurds of the

Arab nation. This process is illustrated in the maps reproduced below.
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Ethnic Cleansing in Iraq

Raphael Lemkin in his book Axis Rule in Occupied Europe: Laws of Occupation,
Analysis of Government, Proposals for Redress already mentioned in Chapter 2,
stated that during World War 1l, the terms "Germanization","Italianization" and
"Maggyarization" are often used to connote the imposition of Germany, Italy,
Hungary their superior national cultures. In Irag the same political culture was
implemented to destroy Kurdish culture and identity. Using similar propaganda
machines employed by the Nazis, the Ba’ath regime utilized the same derogatory
methods to promote the Arabs as a superior race. However, there is a difference
of the genocidal policies implemented in Iraq and Yugoslavia in relation to ethnic
cleansing. In the Kurdish case, the policy of ethnic cleansing was embedded in
the policies of the Ba’ath regime, while in Yugoslavia these crimes took place
after the end of the Cold War. In Iraq, the ethnic cleansing against non-Arabs
was integrated into the nation building strategy to create a nation to reflect Arab
ideologies. The term "cleansing" implies purification (in Arabic language tat’heer),

which is corresponding to "cleansing" in English.

Kirkuk Province

It would be very long and out of the scope of this thesis to provide district-by-
district all the demographic changes that had occurred in Iraq due to the
Arabization policies implemented by the Ba’atist regime. However, one case is
emblematic because it involves disputed territories that until now risk to severely
hinder Irag’s path to stability and democracy: Kirkuk. Since before the last Gulf
War, petroleum played a decisive role in determining the bounderies of future
Kurdistan region in general and Kirkuk province in particular. During the colonial

period in Iraqg, the British-mandated government made special efforts to retain
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the Kirkuk region for strategic and economic purposes. The province is rich in
natural minerals, fertile land, much-needed rural crops and forests, and important
oil reserves. Oil was first piped out in Kirkuk in 1927 in Baba Gurgur (well K172)
and since then it has become an essential resource for the Iraqi state.

In the early 1970s the export capacity of the main pipeline system reached
around 72 million tons per year (about 475 million barrel/year). However, due to
the lack of strategic plans Iraq’s capacity to export was always very limited.
Despite this, Kirkuk became the base for the Iraq Petroleum Company (IPC),
which initially included an ethnically mixed labour force representative of the
diverse composition of the governorate: Kurds, Arabs, Turcoman and Christians
(Chaldean, Assyrian and Armenian). However, with the conclusion of the 50-50
profit-sharing agreement between the ICP and the Iragi government in 1952, the
IPC’s largely British staff was gradually replaced by trained Iragis. This change
was part of the larger movement for Iraqi independence after the Ba’ath regime
gained power in 1963. The new regime linked oil industry to the state’s
Arabization processes paving the way for future genocide in the area. The mixed
IPC staff was transferred outside Kirkuk province and replaced by large numbers
of Arab settlers. In one single decision, the central government transferred 2,500
Kurdish employees from the company and other establishments out of the
province. Due to the nationalization of the IPC and the oil industry in 1972,
followed by the Yom Kippur War and the OPEC crisis, the role of petroleum in
Iragi politics and economic life gained increasing significance. The central
government used its petroleum revenues to finance state-led development and
consolidate its power base while neglecting social welfare and other programs.

However, for the people of Kurdistan, Kirkuk meant more than mere petroleum.
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Like other Kurdish regions, Kirkuk is deeply rooted in the Kurdish history and
heritage. It symbolized decades of forced displacement. In addition, the
occupation and redistribution of Kurdish lands to Arab settlers made life
unbearable for Kurds in Kirkuk. This led to more human rights abuses, while the

Arabization process was intensified.

Changes in Administrative units and internal borders

From 1929 to 1987 the administrative units of Kirkuk province underwent some
drastic demographic changes that eliminated some districts while adding others.?
In 1929 the province included:

1. The district of Kirkuk, including the sub-districts of Kirkuk, Dagoq, and
Alton Kopri.

2. The district of Chemchemal, including the sub-district of Chemchemal.

3. The district of Kifri (Salahiya), including the towns of Kifri, Toz Khormato,
Qere Tape, Sherwana Castle, Shibicha.

4. The district of Gil, including the sub-districts of Gil and Sangaw.

In 1936 the administrative units of the province changed to include:

1. The district of Kirkuk, including the sub-districts of Kirkuk, Alton Kopri, and
Milha.

2. The district of Chemchemal, including the sub-districts of Aghjalar,
Shwan, and Sangaw.

3. The district of Kifri, including the towns of Toz Khormato, Qere Tepe, and
Sherwana Castle.

4. The district of Gil, including the sub-districts of Qader Karam and Daqoq.

2, See maps of Kirkuk from 1957, 1997 and 2003 for a demographic overview of the area at the
end of this chapter.
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In 1948 the administrative units changed again and included:

H The district of Kirkuk, including the sub-districts of Qara Hassan (Laylan),
Alton Kopri (Prde), Milha, and Shwan.

(9) The district of Kifri, including the sub-districts of Kifri, Bebaz, Qere Tepe
and Sherwan.

(h) The District of Toz, including the sub-districts of Toz, Daqoq, and Qader
Karam.

In 1957 Kirkuk province underwent yet other additional changes in its
administrative units and internal borders. According to 1957 census, the
province included:

1. The district of Kirkuk, including the sub-districts of Haweeja, Shwan, Alton
Kopri, and Qara Hassan.

2. The district of Kifri, including the sub-districts of Bebaz, Sherwana, and
Qara Tepe.

3. The district of Chemchemal including the sub-district of Aghjalar and
Sangaw.

4. The district of Toz including the sub-districts of Qader Karam, and Daqoqg.
The most important administrative changes occurred after 1975 when via the
Revolutionary Command Council (RCC) decrees no. 608 and 42 dated Dec. 15,
1975 and Jan. 1, 1976 respectively the central government annexed the two
districts of Chemchemal and Kelar to the province of Suleymaniya; the district of
Toz Khormato to the province of Salahadin; and the district of Kifri to the
province of Diyala. Later, via decree no. 111 issued on 16 November 1987 the
district of Zab was annexed from Mosul province and attached to Kirkuk. While in

January 1976, the Iraqi central government changed the name of Kirkuk province
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to Tameem, which means nationalization (RCC decree no. 41). At that time, the
province measured 10,319 sg/km and had a population of 492,615, which
increased to 752,743 in 1997 and then to 1,280,000 by 2007, by November 2013

was 1,425,781.

Demographic Changes

The population of Kirkuk includes three main ethnic groups: Kurds, Turkmen, and
Arabs. Prior to the central government’s Arabization campaign that commenced
in the early 1960s, the Kurds constituted more than sixty-four percent of the total
population of Kirkuk province and fifty-three percent of the population of Kirkuk
district. By 1977 they represented thirty seven percent while Arabs represented
forty-four percent and Turcoman represented sixteen percent. The Christian
population declined from about nine percent to less than two per cent. The
following graphic show the variation in the population by ratio between 1922 and

1977.

115



Table No. 1 Ratio of the Ethnic Population of Kirkuk governorate, 1922-1977. Source: Ministry of

Planning, Baghdad, 2004.

Ethnicities 1922-1924 1957 1965 1977
Kurds 65.1 48.3 36.1 37.6
Arabs 20.9 28.2 39 44.4

Turkomans 4.8 21.4 19.5 16.3

Chaldeans, Syrians,
Assyrians, Armenians, 9.2 21 5.4 1.7
and others

As mentioned previously in Chapter 2, in 1974 the number of Kurds increased
inside Kirkuk City due to the Peace Agreement between Baghdad and Barzani.
The Agreement collapsed in 1975 with the signing of the alreaqgdy mentioned
Algeria Agreement (6 March 1975) between Irag and Iran.?® This meant a shift in

the population reflected in the ethnic distribution of the group as in the following

chart.
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The previous data are important because they offer an overview on the
population shift towards an increasing presence of Arabs from 1977 to 1997. The
same shift can be observed in the population distribution by ethnicity of the
workers of the Northern Oil Company in Kirkuk between 1958 and 2003 as in the

following tables:

Table 2. Number of workers in the Northern oil company in Kirkuk, 1958-2003. Source: Iraq
Northen Oil Company, Staff Records. 20009.

Year Arabs Kurds [Turcomans Christians| English | Total
1958 40 850 370 900 70 2230
1960 55 1350 500 1100 65 3070
1963 100 1150 700 1400 60 3410
1965 170 1000 800 1350 55 3375
1968 300 875 850 1000 50 3075
1972 900 700 900 1000 3500
1978 2700 500 1200 850 5250
1982 4500 400 1500 800 7200
1988 5200 300 1700 750 7950
1995 6600 260 1800 700 9360
2000 200 119 1920 600 9839
2003 7300 610 2100 500 10,510
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Table 3. Ratio of Ethnic composition of the Northern Oil Company workforce, 1958-2003. Source:
Irag Northern Oil Company — Staff Record 2009.

Year Arabs Kurds Turcoman Christians | English
1958 1 38 16 40 3
1960 1 43 16 35 2
1963 2 33 20 41 1
1965 5 29 23 40 1
1968 9 28 27 32 1
1972 25 20 25 28

1978 51 9 22 16

1982 62 5 20 11

1988 69 3 21 19

1995 70 2 19 7

2000 73 1 19 6

2003 69.45 5.8 19.98 4.75

The preceding tables reveal a negative relationship between Arab, Kurdish,
Turkoman and Christian workers over time. That is, as Kurds and Christian
employees decreased, Arab workers increased while Turkmen manpower
remained nearly the same. No major population shifts occurred in Kirkuk from
1996-2003, this is probably due to the fact that after 1991 Kurdistan has been
liberated with the support of the US, the UK, France and Turkey. However, after
the fall of Saddam Hussein and the Ba’athist regime in April 2003, population
movements have been in two directions: a return of Kurdish families to Kirkuk

(224,544) and an exit of Arab families from Kirkuk (about 5,986 families
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numbering 52,973). The population of Kirkuk was 705,014, based on the food
supply forms on April 30, 2007, but today is 1,425,781 and the total number of
families is 299,132. In the residential Kurdish quarters of Raheem Awa, Iskan,
Imam Qasim, Rizgari and Shorfja, the number of Kurds is 263,012. Added to the
number of Kurds in the mixed quarters at 163,700, the total number of Kurds in
the city of Kirkuk is 426,712, sixty percent of the total population. The following

statistics explains the demographic situation in Kirkuk province until 2003.

Table no 4. Ethnicities between 1977 and 1997. Source: Ministry of Planning —Baghdad- 2009.

Ethnicities 1977 1978 1997
Arabs 218,755 544,596
Kurds 184,875 155,861

Faylee Kurds 388 1,105
Turcoman 80,347 500,99
Armenians 581 116

Syrian, Chaldean 4,050 758
Others 180 205
Unknown 3,439 3
Total 492,615 601,219 752,743

Despite the figures presented in the table above, the Governor of Kirkuk before
the fall of the regime in 2003 was still concerned about the number of Kurds living
within the province. In a letter dated November 8, 1996 to the commander of the
Northern Bureau of the Ba’ath Party and member of the (RCC), the governor of
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Kirkuk complained that the Kurds formed about sixty percent of the population.
He added: “there are whole Arab quarters which have become solely Kurdish,
such as Karama in Iskan and the police quarter in Shorja. In this letter he also
stated that “trade and economic matters in the city are still in the hands of the
Kurds, so are the contractors and artisans and public facilities and services.” On
such advice, the RCC became concerned that the Arabization polices were not
adjusting the demographic make-up in favour of Arabs as efficiently as possible.
The RCC, therefore, intensified its Arabization and deportation policies, going as

far as disallowing Kurds to be hired by Arabs.

Kirkuk after 2003

At present the province of Kirkuk consists of six districts, subdistrics: Kirkuk,
Haweeja, and Dibis, Daqoq, Alton Kopri, and Sengaw. The districts of
Chemchemal, Kifry, Kelar, and Toz Khormato that were part of Kirkuk province
prior to administrative changes in 1976 have become part of Suleymaniya,
Diyala, and Salahadin provinces. It constitutes one of the most controversial
cases of disputed territories in Iraq between the KRG and the Federal

Government.®

State of the negotiation with Baghdad

In 2005, the American administration and the interim Iragi Government

established a high committee to implement article 58 of the TAI (Transitional

4. Khafour Makhmori, Arabization and de Arabization (Erbil: Aras Publisher, 1998) p. 211.

5. A lot has been written on the topic. See for example Crisis in Kirkuk: the Ethnopolitics of
Conflict and Compromise by Liam Anderson and Gareth Stansfield, University of Pennsylvania
Press, 2009. In this pages the researcher will refer his findings and thinking as Kurdish
representative in the negotiations with Baghdad.

120



Administrative Law) in Iraq.® The researcher was the Kurdish representative in
this committee and could verify that, unfortunately, the delibrations of this
committee was short lived because of the lack of funding and also because both
sides Americans and Iraqgis did not have the commitment to sort out this issue. In
2007, the new government established another committee, this time named High
Committee of the Implementation of the article 140 because 58 of TAL has
changed to 140 of the new constitution. According to the article 140 of the 2005
Iragi constitution this area, as others that experienced the tragedy of forced
displacement, should go through three main steps: 1) Normalization: a return of
Kurds and other residents displaced by Arabization. 2) A census taken to
determine the demographic makeup of the province's population. 3) A
referendum to determine the status of disputed territories. Obviously whether a
territory is home to mainly Kurds or mainly Arabs will have an effect on who can
lay claim to the area. Unfortunately, none of these steps has been implemented
and this caused political and social tensions in the area that risked degenerating
into a civil war. Various negotiations had taken place in order to solve this issue,
but until now the unwillingness on behalf of the Federal Government to tackle the
problem has exacerbated the situation.”

As minister of Extra Regional Affairs, the researcher represents Kurdistan
in the negotiation and worked for the implementation of article 140 of the
constitution and he witnessed how none of the three steps mentioned above

have been implemented. The normalization, which requires the restitution to the

6. See Decree No 15" signed by Dr. Alyad Alawi (First Iraqi Prime Minster after the occupation)
on 9" February 2005, Wakaiea iragia, n0.3995 date, 3 March 205. Gazeta.

7. See map no.7 for the disputed areas between Iragi Federal Government and Kurdistan
Regional Government until December 2013.
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Kurds of the properties confiscated during the different phases of the Arabization,
did not happened and this created a long lasting mistrust towards the Federal
Government. A census is long due since the last one before Arabization was
done in 1957, but the Federal Government is very reluctant in ordering one. The
idea of having a referendum about the disputed areas remains an extremely
sensitive issue because it would probably provide a legal basis for the annexation
of Kirkuk.

In April 2013, KRG PM Mr. Nechir Van Barzani visited Baghdad and had
many meetings with Iragi PMs with the purpose to implement article 140 of the
constitution. The government promised a round of negotiation, but up until now
nobody has showen any will to tackle the problem. It seems there is lack of
leadership to sort out this issue. The Fedral Government does not feel confident
enough to tackle the problem. In addition, people who took part in the Arabization
and genocide campaigns are still in office both in the civil service and in the
military structure of the government and this lack of de-Ba’athification makes any
attempt of negotiation very difficult. However, in contrast with the past, today the
fedral government is weak and it does not have the military power to engage in a
war against the Kurds. In addition, the international and regional political situation
does not favor a solution by force. The researcher reckons that the Americans
made a mistake by leaving such an important issue unsolved before their exit
from Irag. Their support would have ensured that the agreements reached before
the war would have been implemented. This would have helped in the prevention
of future breaches of human rights against the Kurds and it would have also
promoted a safer route towards a peaceful coexistence and a stable democracy

in the country.
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Peace for the Future?

In the last chapter the researcher will offer some recommendations in this
subject. For the moment, regarding the analysis of Arabization and its
consequences, the current mentality and culture makes the idea of peace in this
area almost impossible. Without a strong reform of education, without a fairer
division of wealth and power among the different sections of the society, the
reality of a peaceful coexistence is still far away. The vacuum of power and the
persistence of the old mentality and divisions still pose a real threat to the future
of a country which seemed destined to experience the tragedy of dictatorship and
struggles to break this cycle of violence. The following chapters will deal with
other four genocides directly linked to the policy of forced Arabization
exacerbated by Saddam Hussein’s regime.

The following chapters will show how Arabization constituted the
beginning of the state engineered policy genocide against Kurds in order to

eliminate them from Iraqi society.
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Disputed Areas between KRG and Baghdad
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Figure 8 Map no. (7) Dispute areas between Baghdad and Erbil until December 2013.
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Figure 9 .Map No. (8) Kirkuk in 1957 before Arabization, the size was 18,220 square km.
Source: Author.
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Figure 10 Map No. (9) Kirkuk in 1997 after Arabization. Its size decreased to 8,931
square km. Source: Author.
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Kirkuk 2003

Total Area10,170 sq Km

Figure 11 Map No. (10) Kirkuk in 2003. Its total area is now 10,170 square km. Source:
Author.
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Chapter Five

The Faylee Kurds (Genocide concept approval)

Introduction

The second crime analysed in this work is the mass deportation of Faylee Kurds
during the Saddam's regime and the gradual changes of citizenship laws that led
to it. This crime constitutes the second stage of a state engineered genocide
against a targeted group. This chapter is based mainly on the documentation
gathered by the researcher in two different phases of his work. The first phase
coincides with the researcher’s participation in one of the opposition groups
acting outside Irag. During those years, as Legal Advisor at the Amnesty
International European Institutions Office the researcher was able to gather
primary sources on the Faylee Kurds case. It was only after the end of the Ba’ath
regime that these documents, along with the ones gathered on the ground during
the second phase of the research, could be archived and analysed in order to
build up the court case on the Faylee Kurds genocide. The researcher had the
opportunity as minister for Human Rights of the new established Kurdish
Regional Government to gather more material from private sources. Unstructured
interviews with Sami Faylee, director of the Faylee Kurds centre in Erbil helped to
gather material from additional private sources. In addition, interviews with the
judges Munir Hadad, Mohammed Sahib, Azzo Mohammed Sofi and Raed Juhi
contributed to the reconstruction of the different phases of the Faylee Kurds

case.l

1. The judges mentioned worked at IHT (as judges and investigating magistrates) from the
beginning of its creation and in many occasions the researcher worked with them on different
Kurdish cases.
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As it will be proved through the evidence presented here for the first time
out of a court of law, the crime against the Faylee Kurds can be defined as
genocide because it covers points b) and c) of the article Il of the 1948
Convention mentioned at the beginning of chapter 2. By deporting the Faylee
Kurds in repeated stages, the Iragi government is guilty of causing them ‘serious
bodily or mental harm’ and of deliberately ‘inflicting on the group conditions of life
calculated to bring physical destruction in whole or in part’.

The researcher will argue, linking this chapter to the other crimes
presented in this work, which all these different steps caused an escalation of
violence that, after the killing of the Barzanis, culminated in the Al Anfal campaign
and the Halabja events. He also reckons that the campaign against Faylee Kurds
constituted a sort of pilot project towards mass murder and genocide.

As already said in the introduction, in particular regarding the mass
deportation of Faylee Kurds, it is paramount to establish some differences
between the reasons and the strategies used by the Ba’ath regime to justify
these crimes. In the Faylee Kurds’ case the researcher will argue, producing the
texts of the decrees issued by the Iragi government, that in this instance it is
evident a strong relationship between existed genocide and the laws legislated
since every step towards the forced deportation of the Faylee Kurds was taken
within the law. This allowed the regime to act with impunity creating a deep divide
within the Iragi population and, at the same time, offering a justification for its
acts creating what the researcher will call a ‘concept of approval’ new to the
regime. When the Ba’ath party seized power in 1968, genocide was not on the

agenda. It was only later, with the need for the creation of an all Arab state that
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the regime started to persecute minorities and found in genocide a way to fulfil its
goal.

In addition to the decrees issued by the Ba’ath government, the
researcher had access to a series of telegrams exchanged amongs various
authorities, in different areas of the country that shared orders and information
regarding the deportations. These documents reveal that the authorities were
aware of the persecution and the resettlement of the Faylee Kurds population
and proved to the IHT the clear responsibility of the regime. As it will be
explained more in detail at the end of the chapter, and the documents provided in
the appendix helped the researcher to present a convincing case.? After the
deliberation of the IHT, the Resolution of the Council of Ministers No. 426 of 2010
reproduced in the appendix stated the following:

First: The Council of Ministers welcomes the decision of the Supreme Iraqi
Criminal Tribunal, issued on 29/11/2010, ruling that the case of
Extermination and Displacement of the Faylee Kurds shall be deemed a
crime of Genocide by all measures, reiterating that which was resolved by
the Council of Representatives and confirmed by the Presidency Council in
its Resolution No. 26 of 2008, published in Al-Wagaea Al-lragia gazette,
edition 4087 dated 22/9/2008.

Second: The Council of Ministers undertakes to eliminate all of the negative
impacts resulting from the oppressive resolutions issued by the former
regime against the Iraqgi people from the Faylee Kurds (such as the
Deprivation of Iragi Nationality and the Confiscation of Moveable and
Immoveable Property, in addition to other violated rights).

As already anticipated in the introduction, it is not the purpose of this study to

report in detail the trial against the perpetrators of this crime. However, this

2, The researcher reproduced different documents in appendixes for this chapter besides the
Resolution of Council Ministers no. 426 and resolution no. (6) of the Presidency office. All of them
show how the all the stages regarding the deportation and the discrimination against Faylee
Kurds have been recognized both by the Iragi Federal Government and by the KRG as crime of
genocide ‘by all measures’. Unfortunately, these documents are a striking reminder of how their
content has never been implemented. See appendix No (1) A - B of this chapter.
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chapter will deal with the legal outcomes of this trial and of what the researcher
reckons is their social impact on Iragi society in its effort towards reconciliation
and state building. All this in an attempt to find a balance between the scale of
the crime, the limit of the new justice system and the failure to fulfil the second

point mentioned in the above declaration.

Faylee Kurds historical background

According to Michael Gunther, Faylee Kurds are a distinct group of ethnic Kurds
and Shi’'ite Muslims originating from the Iranian region of Kirmanshah who lived
in Iraq as early as 539 BC, mainly in Baghdad but also in other areas of the
country.® Michael Gunther defined Faylee Kurds as a group of some 150,000
Kurds originally from the Iranian region Kirmanshah. On the Iranian side of the
border they can be found in Kramansha, Ellam, Khoziztan, Khesrowi, Qasr
Sherin, Sarbil Zahab, and Irania Badra.* The historian George Kersan stated that
their name means ‘revolution’,®> while according to an American archaeologist
Henry Filed who worked in both Iraq and Iran at the beginning of the 20" century
means ‘rebellion’.® Hugo Grottee, who travelled to Iran at the beginning in the
same period, wrote that the origin of Faylee Kurds went back to Old Ellameins
and the name Faylee came from the Peli King who established his own Kingdom

in Ellameins.

3. Fathel Barak, Iranian and Jewish School in Iraq, (Baghdad, 1984). For further information on
the origin of Faylee Kurds, see Hana Battatu, Social Structure and Revolutionary Movements
During the Ottoman Empire, (Beirut, 1990), pp. 60-69, Mossa Shah Baudar, A Memoir of
Baghdad, (Cyprus, Dar Al Rais, 1993), and Khasro Guran, Kurdistan through History Part One
(Stockholm, 1992), pp. 152-161.

4. For more information on Faylee Kurds areas or locations see map No (11).

5 Kerson, G., Iran wa Al Kathiya al irania, translated by Ali Jawad Kalam ( Tahran, lbin Sinna ,
1936)

6. Filed, H, Marifat al akwam al irania (Seweden: Al Mazda, 2001) p. 98.
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During the Ottoman Empire, Faylee Kurds living in Iraq chose to apply for
Persian citizenship to avoid mandatory military service. Consequently, when the
Empire fell after World War |, Faylee Kurds, along with others that had opted for
Persian citizenship were left without a country and their Iranian citizenship
became the source of a deep distrust and even hatred especially under the
Ba’ath regime. Although Faylee Kurds have never enjoyed full Iraqi citizenship
rights, the Arab nationalist movements and the rise of the Ba’ath Party to power
in 1968 meant an intensification of the persecution against them as enemies of
the state. Since 1968 the citizenship laws were amended several times with the
purpose of denying them the Iraqi nationality and, at the same time, of justifying
their systematic forced deportation from Iraq. It is estimated that up to 100,000
Faylee Kurds were deported or disappeared from 1971 until the fall of the regime
in 2003. Their property were confiscated and inventoried for redistribution to
Arab Iraqgis. During the Irag-lran war, tens of thousands of young men were
imprisoned and disappeared. The bodies of an estimated 10,000 men aged
between 18 and 28 imprisoned during the war have never been found.” This
chapter documents the evolution of state policy towards the Faylee Kurds and

identifies particular moments of brutality in Iragi history.

. The researcher has conducted fieldwork across Iraq searching for the bodies of the Faylee
Kurds. In February 2013, the researcher visited Samawa, Nigrat Al Salman (N30 30 31.45 E44 39
27.29), and the prisons where most of the imprisoned Faylee Kurds were kept during the 1980s.
The researcher witnessed the names of Faylee Kurds carved into the prison walls, but has been
unable to find the bodies, however, he was able to draw a map of the concentration camps where
they were imprisoned.
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Citizenship Laws and Deportation

The Treaty of Lausanne signed 24 July 1923 dealt only with the transfer of
citizenship of former Ottoman citizens to the newly created states. Article 30
stipulated that the new-formed states should automatically have granted
citizenship to the former Ottoman citizens living in their territories.® The Treaty
was silent, however, on the status of people living within the newly created states
who had not held Ottoman citizenship during the Empire, as the case of Faylee
Kurds.

In 1924, the newly formed Iraqi state adopted its first domestic nationality
law (Nationality Law No. 42). The law reiterated automatic citizenship for former
Ottoman citizens and required that an Iragi ID should be issued stating their
former nationality. In order to apply for the Iragi citizenship, those without former
Ottoman nationality had to prove that at least one of their parents was born in
Irag as for the others their foreign origin would appear on their ID. Iraqi citizens
with a second nationality were automatically deported.®

The Ba’ath Party used the nationality laws in order to change the
demography of Irag and to undermine the minorities present in the country,
granting or revoking it depending on the political circumstances and their loyalty
to the regime. For example, immediately in 1963, the Ba’ath party revoked Law
No. 42 of 1924 replacing it with Nationality Law No. 43.1° This law change was an

effort to monitor Faylee Kurds and record their whereabouts as well as their

8. Article 30 of the Lausanne Treaty stipulated that “Turkish subjects habitually resident in
territory which in accordance with the provisions of the present Treaty is detached from Turkey
will become ipso facto, in the conditions laid down by the local law, nationals of the State to which
such territory is transferred”.

9. Articles 9, 13 of law no. 42 of 1923.

10, Some Kurdish leaders such as Ali Sinjari and Fazil Mirani think that the main motive behind
this law was Faylee Kurds’ support to General Abdul Karim Kassim before the 1963 military coup.
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political loyalties. As early as 1971 the first group of Faylee Kurds was deported
to Iran. Most of them came from Baghdad and were living in the districts of
Kanbar Ali, Qishla, Bab al Shaikh, Khalani, and Akid al Akrad. The Iraqi state
justified it with the Iranian occupation of three islands (Great Tumb, Lesser Tumb
and Abu Muza) in Hurmiz, at the gate of the Persian Gulf. A few KDP
representatives in Baghdad tried to intervene in an effort to stop the deportation.
They managed to stop the forced displacement of Gowi Kurds from Mosul to
Turkey but failed to hinder the deportation of Faylee Kurds from Baghdad to
Iran. 1! It is estimated that 50,000 Faylee Kurds were deported during the
decade.*?

This was the situation when Saddam Hussein came to power. Many
Faylee Kurds were ineligible for Iragi nationality, and those who had gained Iraqi
nationality were registered as of Iranian origin. Through the Revolutionary
Command Council (RCC), Saddam’s issued Decree 180 dated 3 February
1980.%2 This decree granted the Minister of Interior the power to accept the
nationality application on three requirements: (1) the citizen lived in Iraq before
14 July 1958 and had never left the country until 3 February 1968; (2) one of their
blood relatives had Iragi nationality; (3) their stay in Iraq was not a threat to the

security and safety of the Republic. This law was intended to be valid for six

11 Gowi Kurds were Sunni Muslims without Iragi nationality or ID cards living on the border Iragi-
Turkish border. The KDP successfully avoided their deportation, meeting with Mr. Ali Sinjari KDP
representative in Baghdad during 1970s, Dohuk, October 2012.
12, David McDowall, (1997) A Modern History of the Kurds, Minority Group International,
Cambridge: Cambridge University Press, p. 330
13, Saddam Hussein as the chairman of the Revolutionary Command Council issued many other
decrees regarding Faylee Kurds such as RCC decree No0.907 dated 9/6/1980, 916 dated
10/6/1980, RCC decree No. 1134 dated 1124, RCC No. 873 date 31/7/1984, RCC No. 28 dated
9/1/1985, RCC No. 1167 dated 18/10/194, RCC No. 1370 dated 12/12/1984, RCC No. 1227
dated 1985, RCC 1250 dated 14/11/1984, RCC 1209 dated 18/11/1984, RCC 784 dated
1984,RCC 855 dated 25/7/195, RCC 49 dated 12/1/1983, RCC 120 dated 27/1/1983,RCC 253
dated 13/3/1982, RCC 533 dated 9/5/1983.
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months only before reverting to previous Nationality Law 42. Anyone who did not
apply for citizenship within the six months period, and who after six months
lacked Iragi nationality and an Iraqgi ID card would be expelled. This six months
period allowed the Iragi state to record and monitor the Faylee Kurds and the
information gathered contributed to the implementation of more systematic
deportation policies.

Many Iraqis of Saddam' generation were educated in the hatred of Iran or
people of “Iranians origin”. Khairall Tolfah (1910 -1985), the author of an overtly
racist book entitled Anatomy of Khomeini Religion raised Saddam Hussein being
his uncle and later his father in law. In it he criticizes Shi'ite harshly, condemning
the way they prayed, their marriage system, and even the way they performed
sexual activity. He also refers to the difficulty of understanding why God created
three creatures: Jews, flies, and Persian, since in his views the Jewish stand
against God, flies transfer diseases, and Persians converted to Islam in order to
destroy it.

In 1980 Saddam ordered the deportation of Faylee Kurds “lranian
descendants” offering 10,000 ID, approximately $30,000 USD, to Iragi people
already married to Faylee Kurds to divorce their spouses and to remain in Iraq
while their families were deported. This sum of money was in addition to the
4,000 ID ($12,000) for a military and 1,500 ID ($3,000) for civilians provided by
Decree No. 474, of 15 April 1971 to anyone who could present proof of
deportation, and a new marriage certificate proving his remarriage to an lraqi
national. With Decree No. 150 issued by the RCC on 28 January 1980 any
woman who refused to divorce her Iranian husband would automatically be

banned from holding any public office.
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In 1975 the Algeria Treaty between Saddam Hussein and the Shah of Iran
meant a partial ease of the deportations. With this treaty both Iran and Iraq finally
settled their dispute on territorial issues. Iran got control of a few islands in the
Persian Gulf and in return it agreed to stop the supply of weapons to the Barzanis
and the KDP; paving the way for the Iragi government to a harsh repression of
the Kurdish rebels on the Iranian border.

Whilst the deportation of Faylee Kurds may have slowed down, the
Arabization process intensified after the Algeria Treaty. Decree No. 5, dated 11
January 1975, granted the Minister of Interior the power “to give Iraqi citizenship
to any adult Arab from the Arab world without taking into consideration the
conditions of the citizenship mentioned on the first part of Article 8, Iraqi
Nationality Law 43 of 1963”.14 The ease with which Arabs could apply for, and be
granted, Iraqi citizenship directly contrasts the experiences of undocumented
Kurds who had resided in Iraq for centuries but remained ineligible for Iraqi
citizenship. To avoid any judicial regulation, Decree No. 413 was passed to make
sure that no Court had jurisdiction to consider any case regarding the issue of
nationality made under Nationality Law No. 43.

After the 1979 Iranian revolution Irag relations with Iran deteriorated
dramatically, especially because Iran threatened of exporting its revolution to

other areas of the Arab World. The Ba’ath Party considered themselves as Arab

14, Article 8 of Nationality Law No. 43 of 1963 held that any Arab National may be naturalized
provided that (a) he has attained majority; (b) he has entered Iraq legally, and was residing in Iraq
at the time when he applied for naturalization; (c) he has been residing in Iraq legally for at least
ten successive years before submitting the application. The Minister may not put himself under
the obligation to perform this item, if it is required by the common interest; (d) he is of good
conduct and reputation and has never been sentenced for felony or a misdemeanour prejudicial
to honour, unless he has formerly been rehabilitated; (e) he has an obvious means of living; (f) he
is safe from infections, diseases, physical and mental deficiencies; (g) Palestinians are excepted
from granting Iragi Nationality, until the liberation of Palestine and going back thereto.
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socialist and nationalist (guards of eastern gate of the Arab world), and could not
tolerate such rhetoric from their Persian and Shi’ite, neighbours. In addition, the
Iragi regime thought it was their duty to prevent Iranian Revolution from
influencing the rest of the area, in a time when most of the Arab World — with the
exception of Syria and Libya — referred to Irag as the ‘Eastern Gate of the Arab
World'. Egypt, Saudi Arabia, Kuwait, and the Emirates sent money, arms and
manpower to Iraq in order to protect the Arab World from Iran.*®

In April 1980 the attempted assassination of Deputy Prime Minister Tarik
Azziz by Faylee Kurd Samir Mir Gullam provided an additional pretext for further
deportations. Samir Mir Gullam planted explosives at Mustansiria University
killing several students but failed to kill the Deputy Prime Minister. This attack
provided Saddam Hussein and the Ba'ath party the evidence in support of their
propaganda against Faylee Kurds. In a public speech following the fatalities at
Mustansiria University, Saddam declared: “| swear to God, | swear by single
single drop of Iraqi blood, | swear by every single drop of water of the two great
rivers, | swear by every single grain of Iraqi soil, | swear | will not allow the blood
of Mustansiria victims to go without punishment”.1® On the same day of the
explosions, Saddam amended the citizenship laws, issuing Decree No. 180,
preventing anybody or Iranian origins from applying for citizenship and opening to
mass deportation of Faylee Kurds, sometimes even of Iragi citizens. In an
interview with Brigade General Saad Thuthir, the researcher found out that after
the Mustansaria incident Saddam Hussein met senior members of the Ba’ath

party in Baghdad. He wanted to hear their reactions to what had occurred at the

15 Brigade General Wafik Al Samarai, Destruction of Eastern Gate (Kuwait, Kabas Press House,
1997). He was the deputy Director of Iragi Military Intelligence during the Irag-Iran war.
16, Al Thawra daily newspaper, the spokesman of Baath Party newspaper, no. 3602, 5 April
1980.
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university.1” The first Ba’athist speaker was a woman named, Sanna al-Umari,
and her reaction was that only the criminal should be punished, not the
perpetrator's entire family. She was the only one that held that view. Saddam
decided to punish all Kurds in Irag, not only Samir Mir Gullam’s family.!8

On 28 April 1980, Saddam Hussein delivered the following message on
Iraqi TV:

Yesterday our youth and women’s blood was shed in Mustansiria,

the responsible was an agent named Samir Mir Gullam, he and his

masters thought that they achieved a great thing by their criminal

acts, we want to tell them, the foreigners, the Imperial Forces, and

those whom think they can beat us, “come and fight us”. Iraq is a

strong mountain, it will not be shattered by all their bombs, | swear to

God, | swear by the smallest grain of Iraqi soil that the pure blood of

our people in Mustansiria will not go without punishment or in vain.1°
There are three main points in this speech that deserved to be analysed: the first
is the presumption that Samir Mir Gullam was not acting alone, but as a
representative of a larger terrorist group with intent on undermine Iraqi
sovereignty. Second, the linking of this hypothetical group to ‘foreigners’ and
Imperial Forces suggests that ‘Samir Mir Gullam and his masters’ are not just an
internal Iraqi security threat. Finally, the reference to the ‘pure blood of our
people’ — being the Arab victims killed in the attacks — elevates Arabs over Samir

and the Faylee Kurds. On the same date, the Ministry of Interior issued a

Telegram (No. 2284) to all governorates on the Iranian Border where he said:

17, Meeting Brigade General Saad Khuther, director of psychological warfare during Irag-Iran
war, Baghdad, November 2011.
18, Samir Mir Gullam and five members of his family were caught and killed, see Telegram cabled
10493, dated 18 October 1987, from Security Office of lkanat Office to Security Directorate of
Saddam City: “Criminal Samir Mir Gullam, was captured with all members of his family in 1980,
and their names are Noor Ali Gullam, Amir Mir Ali Gullam, Farid Mir Ali, Faik Mir Alli, Latifa Mir Ali,
Suham Mir Ali, and all of them were executed because they are the criminal family of Samir Mir
Gullam and were behind the crime of Mustansiria against Ba’athist students.” Appendix No. (2)
19, Iragi Channel No 1, 8 pm News, Full Speech of Saddam Hussein, 28 April 1980.
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“We would like to reassure our order of opening fire on any deportees who try to
enter Iragi land again”.?°

On 7 May 1980, in order that Iraqi blood would not go in vain, Saddam
issued RCC Decree No. 666. 2! Through this decree, he determined to punish all
Faylee Kurds. The first step was to strip all Iragi citizens of foreign origin
considered not loyal to the state from their Iraqi Nationality. It was a threatening
as well as ambiguous message because it was unclear how such disloyalty could
be measured. In any event, Saddam set about strip Iragi Nationality from all
Faylee Kurds, and deport them from Iraq. Kurds from the districts of Bab Al
Shaikh, Kifah Street, Kurds District, Palestine Street in Baghdad and Kut, Badra,
Jassan, Khanakin, as well as Faylee Kurds from Kirkuk, were targeted and
expelled in this wave of deportations. The first group of deportees was a group of
Faylee businessmen from Baghdad. The party invited them to the Ba’ath Party
headquarter under the pretext of a legitimate business meeting, where they were
captured, loaded into trucks and taken to the Iranian border where they were
forced to walk across.??

By August of 1980, Irag and Iran were openly exchanging fire and in
September Iraq invaded Iran. The number of deportees fluctuated depending on
the outcomes of the conflict. The scale of the deportation of Faylee Kurds to Iran
increased with the victory reported by the Iragi army. On 16 February 1981, Al
Thawar newspaper published an article quoting Saddam Hussein’s justification
for the expulsion of Faylee Kurds to Iran. He said: “[...] uproot them from the land

of Iraq so they cannot spillary more and disgrace Iragi blood, air and soil. The

20, See Appendix no (3) of this chapter for the original and translation of telegram no. 2248.
21, See Appendix no (4) for the RCC decree no 666 of 7 May 1980.
22, Ahmed Nassir Faylee, Al Failyon, History and Destructive Citizenship, (Erbil, Aras Publishers,
2012), pp. 215-217.
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revolution uprooted them to put an end to their presence and to purify the Iraqis
who are noble and do not accept humiliation”.?3 In order to avoid an uprising the
authorities gave orders to arrest every Faylee Kurd male able to use a weapon.
These men and young boys were imprisoned in Nigrat Al Salman jail in the

Salman district in Samawa governorate as shown in the map follow.
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Figure 13 Map No. (12) Faylee Kurd’s concentration camps during their displacement.
Source: Author

In the Ba’ath Party Ninth National Conference Report of June 1982, Saddam
Hussein spoke of the threat posed by the Faylee Kurds. He said:

When, in April 1939 Shah of Iran cancelled the 1937 Treaty
between Iran and Iraq, Iran started threatening the sovereignty of
Iraq over Shat al Arab and to working against our Revolutionary
system, they did it by financially supporting the Barzani’'s group
as well as the Iranian living in Irag and Iraqgis citizens of Iranian
origin. All these groups formed a fifth column inside Iraqgi society.

23, Article in Al Thawra newspaper No. 2342, 16 February 1981, p.5.
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They were behind any anti-Ba’ath campaign, any sabotage

operation inside the country. These people were supporting

Iranian and Zionist intelligence against the Iragi economy

providing them with sensitive military secrets. They worked

against the unity and stability of Iraq and, when the enmity

between them and the Shah of Iran got to its highest point, the

fifth column stood against the revolution in a very clear way, and

accelerated its activities in the country. As part of this preventive

action, the revolution started to deport a couple of thousands of

them to Iran in order to put an end to their conspiracy and to

punish any traitor of this country. This process started at the

beginning of 1971 and went on in different moments.?*
It is estimated that when Saddam delivered this report over 50,000 Faylee Kurds
had already been deported from Irag.?®

The President’s open enmity towards Faylee Kurds was shared by a close
group of influential statesman around him. In 1985, the General Director of Iraqi
Security at the time, Dr Fadhil al-Barak, published a book entitled Jewish and
Iranian Schools in Iraq, discussing the threat posed by Faylee Kurds. In it he
said: “Despite the fact that Iranian Kurds, or Faylee Kurds, had been living in Iraq
since 539 BC, historically, psychologically, socially, politically and economically,
they are linked to Iran”. For Dr Fadhil al-Barak, being an Iranian descendant
meant Faylee Kurds would instinctively act against the ‘national interest’ and all
Arab national hopes and aspirations.?®

During the Irag-lran war, the Kurds were openly fighting against Saddam.
With both the KDP and the PUK openly supporting Iran, the Kurds in the north of

the Iraq threatened the stability of the regime. As it was common in Iraqgi history,

Saddam responded by amending citizenship laws, encouraging the stripping of

24, The term ‘fifth column’ deliberately suggested that Faylee Kurds were clandestinely assisting
the Iranian behind enemy’s lines.
25 David McDowall (1997) A Modern History of the Kurds, Minority Group International,
Cambridge: Cambridge University Press, p. 330.
26, First version printed in 1980 (Baghdad), the researcher relies on the second version printed in
1985 (Baghdad).
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Iraqi nationality and forced deportation of opponents to the regime saying that:
“We decided to continue the deportation of Iranian descendants, even for the
people who are not included in the deportation lists previously compiled. The
orders are to strip them of their Iragi Nationality if you find that: (1) they are
members of an opposition party, (2) they have started to form political groups, (3)
they are against the Ba’ath Party and its revolution. If you find anyone who was
not included in deportation lists before, and any of these three conditions apply to
them, deport them” (Presidency Office 4248/7/C, 5 April 1986 to the Ministry of
Interior). On 27 April 1986 Decree 363 granted the Minister of Interior the power
to withdraw Iraqi citizenship from any Iraqi if proved that he is or was not faithful
to the state and its people.

The expulsion of Faylee Kurds became a real national project for all of
Irag’s bureaucracy. They started to request all government employees to bring
their national ID or nationality card to the Security Office of their workplace. They
asked all students in school to bring their national ID and nationality cards of both
parents to the teachers for documentation. Any member of the Ba’ath Party or
Military Security Forces, or Intelligence Organizations, had to present their
national ID or nationality card, and that of both of their parents to the security
offices to be re-checked. Decree No. 11274, from the General Directorate of
Military Intelligence to the Second Corps of the Iragi Army, dated 27 July 1984
stated that any Intelligence or Security employee of Iranian origin must be
expelled, as he/she could not be trusted. In addition to that, each Iragi had to

complete his/her family tree up to seven generations.?’

27, Other non-Arab minorities such as Assyrians, Chaldeans and Armenians (even those of
Iranian origin) were not treated with the same intensity of suspicion as Faylee Kurds.

142



The war against Iran ended with Iran’s acceptance of Security Council
Resolution 598 and with a ceasefire between the parties. While Iraq claimed
victory, it continued to persecute Iranian descendants and anyone opposed to the
regime in accordance with Saddam’s aspirations. On that occasion the
authorities said: “Based on the Presidents (God Bless Him) directions, we should
continue the process of deportation of those who cannot be approved by military
organizations and security organizations, those remaining should be deported as
soon as possible. Anyone who is reluctant to fulfil the orders of this telegram will
receive punishment to the highest order” (40268/C from Presidency Office on 9
November 1988).

Before the Iran-lraq war, the state’s policy was to deport entire families in
which at least one member was of Iranian origin. However, the massive
deportation along with the open support of Iran by the Kurds in the North, soon
presented itself as a real problem for Saddam. The regime realized that deporting
Faylee young men would only serve to strengthen Iranian manpower since many
deportees had joined the Iranian army. In April 1980, months before Iraq invaded
Iran, the Ministry of Interior issued a telegram ordering all male Faylee Kurds
aged between 18 and 28 eligible for deportation, should be imprisoned until
further notice (see telegram No. 2884 reproduced in appendix). In addition, any
military officer of Iranian descent, no matter his rank, should be handled to the
military police in Baghdad to be detained until further notice. It is estimated that
approximately 10,000 men were imprisoned as a result of this telegram. Their

bodies have never been found.28

28, At the time, Amnesty International published many press releases and sent many letters of
condemnation to the Iraqi state.
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Deported Faylees also suffered the confiscation of all their movable and
non-movable property. The state confiscated their homes, lands, factories, bank
accounts, and prohibited deportees to take any personal items with them from
Irag. From an interview with Brigade General, Najib al-Salahi, the researcher
found out that Saddam had openly said that the first Faylee Kurds had come to
Irag with bare feet and were not carrying anything, and thus these generations
should return back to their roots without anything as well.?° RCC Decree No.
1131 issued on 18 August 1980, authorized the Minister of Interior to sell all the
properties of Faylee Kurds, and to deprive them of all their rights. In each
governorate a ‘Committee of Inventory and Clearance of Belongings of Iranian
Deportees’ was set up by the Security Office and overseen by the Ministry of
Interior and the Office of the Deputy Prime Minister (Tarik Azziz, who had
survived an assassination attempt only months before). At the same time they
have described by Iranian officials as uninvited guests.*®

It is interesting to notice that all the above measures against Faylee Kurds
have a striking resemblances with the ones put in place during Nazi fascism in
Europe, in particular in Germany and Italy. In both countries the persecution
against the Jews starting with the publication of racial laws aimed at denying their
civil rights. The authorities started to single them out in schools and in working
places compiling lists of citizens to target. As for the Faylee Kurds, they were
stripped of their jobs, properties, and of every civil rights until they were
segregated in ghettos before deportation or death. What it is more interesting is

that all this happened within the law and with the complicity of the other citizens.

2, Meeting Brigade General Najib Al Salihi, Baghdad, March 2013.

30, Based on many interviews with Faylee Kurds who have been back from Iran or at some
stages of their deportation they were in Iran, all confirmed that they were “non invited guests” to
Iran as they have heard every day from Iranian officials.
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This was possible thanks to a rhetoric that tended to distinguish “us” from “them”
and to diminish them as not being part of the human race and as enemy of the
State. In Iraq, the ideology of the pure race and of pure blood promoted in
Europe during Nazi fascism was adopted by Saddam when mentioning that
Faylee Kurds’ blood was polluted and that they should not be allowed to
contaminate Iraqi blood through marriage. As we have seen earlier, following this
ideology entire families were disrupted and forced to leave or disappear. While
on the political side Faylee Kurds as Jews before them, were accused of being
enemies of the state and to their deportation was to prevent another conspiracy.
This brief parallel between the European case and the lIragi one is
particularly significant if we keep in mind that the same extreme ideology can
thrive in different historical realities. This should warn us about future dangers
and the international community to put in place policies for the prevention of

genocide crimes.

IHT decision

The trial regarding the experiences of the Faylee Kurds was heard by the Iraqi
High Criminal Court over 44 sessions, commencing 26 January 2009 and ending
on 29 November 2010 when the verdict was delivered.®! The trial was presided
by Judge Saad Yahya Abdul Wahid, and four sitting members: Basil Abdul Latif
Mohammed Ali, Sami Sajad Abdul Abbas, Mahdi Mohammed Ali and Asso
Mohammed Sofi. Because Saddam Hussein had been executed before the case
began his culpability for the treatment of Faylee Kurds was not directly

considered. This is a summary of the people convicted for these crimes.

31 |HT decision 29 November 2010 Case No. 2/C/2008.
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Sadon Shakir Mohammed Ahmad Alubaidi (1939- ) General Director of
Iraqi Intelligence 1973-1979. He served as the Minister of Interior from 1979 to
1986. Sadon Shakir was a member of Saddam'’s inner circle of trust and was a
well-known political figure across Irag. In relation to RCC 666, dated 7 May 1980,
as the Minister of Interior he was in charge of implementing this decree ordering
the withdrawal of Iragi nationalities and deportation of Faylee Kurds. Under his
command, the policy was implemented and tens of thousands of people were
deported or killed. He personally authorized signing the deportation orders of
entire lists of Faylee Kurds. In addition, the Court found that Sadon Shakir was
also responsible for judging those citizens “not faithful to the nation, to the
country and to the highest national social value of the revolution”. (RCC Decree
666).%2 Finally, Sadon Shakir was in control of the redistribution of properties of
the Faylee Kurds, and for the allocation of Faylee commercial and residential
buildings as well as for their registration in the name of the President of the
Intelligence Service.®?

Ahmed Hussein Khuthair Awath Al Samarae (1939 - ) Chief of Staff in
the Presidency Office from 1984 until 1991, and again from 1995 until 2003. The
Court found that Ahmed Hussein did not play a role in drafting or implementing

RCC Decree 666 of 1980. However, the Court found that Ahmed Hussein was

32, He issued many decrees to that effect, Decree 16395, dated 15 December 1982, Decree
16396, 25 December 1982, Decree 326, dated 8 January 1983, Decree 444, dated 10 January
1983, Decree 580 dated 13 January 1983, Decree 774, dated 18 January 1983, Decree 1449,
dated 1 February 1983, Decree 584, dated 10 January 1983, Telegram 6353, dated 5 June 1980,
all written by Sadon Shakir and including lists of names of Faylee Kurds unfaithful to the regime
and requesting to re-register most of the confiscated properties of them in the name of the
President of the Iraqi General Intelligence (Mokhabarat).

33. Sadon Shakir has been sentenced to death for genocide, sentenced to 15 years imprisonment
for committing the crime of forced deportation as a crime against humanity, sentenced to 7 years
for committing the crime of imprisonment as a crime against humanity, 7 years for committing the
crime of torture as a crime against humanity, 6 years for the crime of oppression as a crime
against humanity, 10 years for committing crimes against humanity. At the time of writing, Sadon
Shakir had not been executed. See appendix (5) of this chapter for the details of the court
decision regarding criminal Sadon Shakir.
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responsible for concealing and denying what occurred to Faylee Kurds,
particularly those killed during the war with Iran where Faylee Kurds were used
as human shields and sent across the heavily mined Iragi-Iranian border.
Ahmend Hussein drafted denial policy and oversaw the payment of retirement
salaries to the families of those Faylee Kurds left behind in Irag who made
enquiries of the whereabouts of their male family members. The state would
respond to such enquiries by saying that the men must have been kidnapped by
the Popular Army, sent to war, and died whilst serving the Army. He signed
Telegram No. 9489, dated 8 March 1983, from the Presidency Office to the
General Director of Security stating that the names recorded in the Telegram
were Iranian descendants and prisoners of Nigrat Al Salman but were not
members of the traitor Daawa Party. In the same telegram he suggested the
General Director of Security to register them as dead as a result of the war.
Further, he directed that the General Director of Security put their names on the
retirement role, to make their deaths official.

Mozban Khothir Hadi, (1938 -) originally a school teacher at the
beginning of the revolution in Najaf governorate, in 1981 became the Governor of
Najaf, and was in charge of sending Faylee Kurds from his governorate in the
south of Baghdad, to Nigrat Al Salman prison and of deporting others to Iran. In
1977, Mozban was in charge of the Ba’ath Party Organization in Waast
Governorate, and from 1979 until 1982, he was a Senior Member of the Ba’ath

Party Headquarters of Iraq.3

34, Mozban was sentenced to death for committing genocide against Faylee Kurds, 15 years for
deportation as a crime against humanity, 7 years for imprisoning people, 7 years for committing
the crime of torture as a crime against humanity, 6 years for oppression as a crime against
humanity, and 10 years as inhuman treatment as a crime against humanity. For the full court
decision regarding his involvement see the) appendix no. (6) of this chapter.
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Azziz Salih Hassan Noman Al-Khafaj (1941- ) Deputy Minister of Interior
between 1978 until 1979. Later he was in charge of the Ba'ath Party
Headquarters in Najaf governorate until 1982. After 1982 Azzis Salih moved to
Baghdad and became a Senior Member of the Ba’ath Party. The Court found that
Azziz Salih ordered the killing and deportation of Faylee Kurds as a result of his
position within the governorate.3®

The victims were persecuted on ethnic and religious sectarian grounds.
Their only crime was thus their ethnicity and religious views. Bystanders of the
crimes included the international community, the Arab World, the Islamic World,
Iranians and Iraqis in general. The most convincing encouragement for the
regime would likely have been the silence of all bystanders as the horrific crimes

committed against Faylee Kurds unfolded.

Application of the Eight Stages of Genocide framework

The eight stages listed by Professor Gregory Stanton are very useful in order to
discuss the policies implemented against the Faylee Kurds in relation to each of
the eight stages below.

Classification: Gregory Stanton identifies classification as the first stage of the
genocidal process. Classification involves inflicting clear, distinguishable
boundaries between “us” and “them”, and in a genocidal society, between the
genocidaires and their targets. In Irag, members of society were classified along

ethnic lines; Arab, Kurdish, Iranian, Assyrian, Turkomen, and Armenian. Further

85, Aizi Salih Mohan sentenced to death for committing the crime of genocide, 15 years
imprisonment for committing the crime of deportation as a crime against humanity, 7 years for
illegally imprisoning people 7 years for committing the crime of torture as a crime against
humanity, 6 years for committing the crime of oppression as a crime against humanity, 7 years for
committing inhuman activities as a crime against humanity. For the full court decision regarding
his involvement on Faylee Kurds Genocide see the appendix no. (7) of this chapter.
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division and classification was made according to religion, identifying Sunni from
Shi'ite Muslims, Christians and Jews. Ethnic origins were recorded on identity
cards and in available census data. In the case of this study, the target group is
classified as “Faylee Kurds”.

Symbolization: Symbols are used as markers of the classified groups. In
Ba’athist Iraq, Faylee Kurds (classified as Iranian) were referred to as ‘traitors’ of
Iragi nationalism, the “fifth column of Iraq”, as aides to Iranian and Zionist
intelligence gathering inside Iraq, as a profane or disrespectful, and as an
impurity of Iraqi blood.

Dehumanization: For Gregory Stanton, dehumanization is the crucial third step
that transports classification and symbolization from societal division to steps of
genocide. In Ba’athist Iraq, Kurds and Faylee Kurds, or Iranians as they named
them, are not likened to vermin or cockroaches as they were by Nazi Germany or
Hutus in Rwanda. However, Saddam dehumanized Faylee Kurds with imagery of
their contamination of Iragi blood, and the justification for deportation being the
cleansing of Iraq from impurities. Faylee Kurds were herded into trucks,
humiliated and tortured during their deportation.

Organization: One of the most striking characteristics of Iraq’s deportation
policies was the efficiency with which they were implemented. The branches of
state that came together to implement the deportation policies and eventually to
kill the men held in custody included Republican Guard, the General Security
Office, The General Nationalisation Directorate, all Ba’ath Party Offices, the
Police, the Army, the Popular Army, and Saddam Hussein himself. In order to
locate Faylee Kurds, Iraq’s extensive bureaucracy demanded the presentation

and recording of all national identity cards. Lists of names of Faylee Kurds to be
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deported were compiled, transport to the border was organized, men of military
age were separated and held in custody, and confiscated property was
inventoried and redistributed under the oversight of the Deputy Prime Minister.

Polarization: Polarization refers to the systematic elimination of moderates, or
those that could interfere to slow the genocidal process down. Again, this
process was apparent in Iraq, and the institutions limiting moderation or
opposition to Ba'athist ideology were well established when Faylee Kurds came
to be deported. Gareth Stansfield describes the intensification of state control

under Saddam’s Regime with the following words:

Saddam remained wholeheartedly committed to the more
violent attributes of state control, creating a sophisticated
network of security and intelligence organizations. Five primary
agencies constituted the Iragi security apparatus: Jihaz as-
Amn al-Khas (Special Security); al-Amn al-‘Amn (General
Security); al-mukhabarat (General Intelligence); al Istikhbarat
(Military  Intelligence); and al-Amn  al-‘Askari  (Army
Intelligence). In addition to these organisations, there also
existed a number of party security agencies, police forces,
paramilitaries and special units, all armed to protect the regime
from any actual, perceived, or threatened form of opposition.
These organisations formed an Orwellian web of mistrust, fear
and coercion which comprehensively permeated every aspect
of Iraqi life, and new formations of civil or political life could
exist in such an environment, least of all the fragile institutions
necessary for representative democracy to emerge. 36

As shown above, affiliation or support of any party other than the Ba’ath party
was punishable with the removal of citizenship and expulsion from Iraq, or in the
case of the Da’'wa party, punishable with death. There was little opportunity for
moderates to emerge, and the political environment crafted by the Ba’ath party

was certainly no environment in which opposition to deportation could be voiced

safely.

36, Stansfield, G. Iraq (UK, Polity Press, 2007), pp. 97-98.
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Preparation: Preparation for genocide includes identifying targets, preparing lists
of maps, logistics and training armed forces or militia to ultimately carry out the
acts of genocide. As stated in the discussion on the organization stage of the
deportation of Faylee Kurds, the massive state machine was able to efficiently
identify and compile lists of names of Faylees to be deported. The intensity of
control of citizens’ lives in Iraq meant state institutions could find information on
the whereabouts, occupations, and political views of any of its members.
Transport was arranged so that Faylee Kurds could be taken directly to the
Iranian border and their deportation verified.3’ Military-age Faylee men aged
between 18 and 28 years were held in Samawa and Nigrat Al Salman prisons in
the south of the country. The Army, that had originally been strengthened in order
to address problems within Iraq’s borders, was prepared to carry out orders and
by 1971 had experience suppressing and killing Iragi nationals at the directions of
the regime.®® The army understood, and were proud of their role in protecting the
Arab nationalist movement from the Shi'ite sect, the Kurdish drive for autonomy,
and other internal security threats.3°

Extermination: Perhaps uncharacteristically for Ba’athist Irag’s unquestioned
brutality towards its citizens, this is the element of the eighth stages of genocide
analysis that proves to be a disproportionally smaller aspect of the overall
treatment of Iraq’s Faylee Kurds. Whilst up to 100,000 men, women, and children
were forcibly uprooted from Iraq and expelled to Iran, without any of their

personal property or moveable assets, it is estimated that a more modest figure

37, Due to space restrictions it is not possible to reproduce those list in this study, however the
researcher has found them during his fieldwork and he included them in the report written for the
IHT.
38, The Iragi Army had been engaged almost continuously throughout the 1960s in armed conflict
with the Kurdish Peshmerga in the north of the country. See McDowall, D. A Modern History of
the Kurds (London, I.B. Tauris & Co. Ltd, 1997), pp. 323-327.
39, Stansfield, G. (2007), p. 87.
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of 10,000 men were killed while imprisoned during the Irag-lran war. The killings
were nevertheless mass killings, and most certainly had an effect on the exiled
Faylee community in Iran with an inevitable demographic impact on the Faylee
population. In the context of the Irag-lran war, killing the men would have found
easy justification when the state had deliberately classified and symbolized them
as enemies of the pure Iragi Arab homeland.

Denial: Although the Iragi High Criminal Court has legally recognized the
treatment of the Faylee Kurds as an act amounting to genocide, the Ba’ath
regime has never disclosed where the bodies of the imprisoned men can be

found.

Conclusion

Despite the massive amount of information gathered and the recognition by the
judicial and political authorities that Faylee Kurds were victims of genocide, very
little has been accomplished in order to heal the fracture inflicted to the Iraqi
society. There are legal considerations that reverberated in political and social
reality of post 2003 Irag. From a legal point of view, the limitations of the IHT,
born under the occupation, made a balance impossible between the number of
convictions and the scale of the crime. According to the figure gathered around
150,000 Faylee Kurds were deported and stripped of all their properties and for
this crime only four individuals were convicted. This impossibility of pursuing a
more balanced trial was also due to the high politicization of the Court, which
could not be seen, favouring a group over another.

This lack of justice is having a detrimental effect on the Iragi society as a

whole. This also because of the political unwillingness of the Iragi governments
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ruling during and after the 2003 invasion and occupation of Iraq. They have not
fulfilled the second point of the Resolution No. 426 of the Council of Ministers
mentioned earlier which recommended the elimination of “all negative impacts”
suffered by Faylee Kurds. In fact, according to the last statistics gathered by the
Minister for Immigration, from April 2003 to July 2013, of over 150,000 Faylee
Kurds affected, only 16,580 of them had their Iragi nationality restored and only
6,853 are in possession of a national ID.*° This, while most of the “moveable and
unmoveable assets” has not been returned to them. The decree was not
workable also because people working as civil servants during the time of
deportation are still in charge in the new administrations. In addition, the issuing
of citizenships and national ID is competence of the federal government and the
fact that the Faylee Kurds are geographically distributed all over Iraq (see map at
the bottom), mainly ousite the Kurdistan Region, makes difficult a decisive
intervention of the regional government regarding this issue. This explains also
the absence of any decree issued by the Iragi government regarding the other
genocides treated in the thesis. The chapter dedicated to the recommendation
will deal more in detail with this, for the moment it is fair to say that the failures of
the Iragi government are still hindering the reconciliation and healing process of
Iraqi society.

After analysing this crime, it is evident how the existing judicial system has
been used in order to implement the state engineered policy against Kurds. Time
scale is also very important in order to understand how the state apparatus

proceeded. As from the chart in the introduction, the operations took place from

40, From a meeting with Mr. Dindar Doski, Iragi Minister for Immigration, London, 5 October,
2013.
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1970 to 1988 showing that the state was still very slow in implementing its
policies. However, with the persecution against the Faylee Kurds, the state
started to approve the concept of genocide in order to deal with the Kurdish
issue. The same pattern, with substantial differences due to the scale and
particular characteristics of the crime, can be found in the building of the

Barzanis’ case, topic of the next chapter.
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Chapter Six

Barzani Kurds Genocide (Blueprint of Genocide)

Introduction

This chapter will present the third crime against the Kurds analysed in this thesis,
the massacre of the Barzanis, a Kurdish tribe who led an independent movement
since the Ottoman Empire. This section will deal in particular with the role they
played in the construction and defence of Kurdish identity. Discrimination against
Barzani Kurds was not a policy unique to the Ba’athist, or Saddam Hussein’s
regime. From the beginning of the twentieth century until 2003, Barzani Kurds
have been victims of approximately 46 campaigns of collective forced
displacement inside and outside Kurdistan. Because Barzani Kurds have always
played an antagonistic role in Iraqgi history they have been targeted and disrupted
for over a century.

This crime constituted an escalation of the planned genocide of the regime
both in scope and chronology. The regime targeted only men belonging to the
most powerful and influential Kurdish clan. By doing so the regime aimed at
socially humiliating the Barzanis in order to curb any attempt of resistance. It is
important to note that, from the evidence gathered, the Barzanis abducted were
all civilians with no link with any insurgency group. The chronology of this crime
also shows how the regime had learned to act quickly. The Barzanis were
abducted and murdered in a month, between July and August 1983 (see chart in
the introduction) in high secrecy and with the only involvement of the General
Security (Amn Alam). In addition, in comparison to the Faylee Kurds case, this

crime was carried out without the support of the judicial system. From document
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number 4 reproduced in appendix no. 4 (page 364), it is also evident that there
was an attempt to cover up this crime with the creation of false evidence. This
document dated 29 March 1989 signed by Liutentant Coronel Haqi Ismail, in
charge of political affairs at the Iragi Security General Office, contains an order
from the former Director of Public Security to

Fabricate charges for the important ones, total of 667 charges

were laid for 16 cases. The cases were sent to the Presidency

of the Revolution Court, the verdict was death penalty. No

death certificate was sent out.

Based on new documentary evidence, this chapter will prove how their
deportation, imprisonment and massacre constituted an escalation in the process
of annihilation of the Kurdish people carried out by the Iragi government. In 2005,
the researcher, in his role as Minister of Human Rights in the Kurdish Regional
Government, was in charge of organising an investigation in order to find out the
truth about the killing and disappearance of 8,000 men belonging to the Barzani
tribe. As we saw in the previous chapter the regime and the state apparatus
under its boundless control began to normalize the targeting and killing of huge
groups of citizens. This new scale of events represented what the researcher
called a “blueprint”, meaning that the vast organization needed to carry out such
a crime required a certain degree of acceptance by the military forces and some
sector of the civil service. The documents show that the scale of the crime, the
higher number of victims in comparison with the massacre of the Faylee Kurds,
along with the official, public celebration of the perpetrators of the attacks by the
regime meant a change in the organization of their forced displacements and
killings. As we can see from the document provided, the persistent denial of the

persecution supported by official channels strengthened the government's
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confidence in the success of future genocide campaigns as well as the conviction
of its impunity. Through an analysis of the evidence in support of the accusation
of genocide against the Iragi government and Saddam Hussein, this chapter will
consider the history of Barzani Kurds and, particularly, how they were treated by
the Iragi state since its formation. It will demonstrate how genocide was
committed against the tribe under Saddam Hussein’s direction. The researcher
has been able to gather a significant amount of forensic evidence in 2005 and
more recently in 2013 in order to prove the Iraqi government’s responsibility for
the Barzanis’ disappearance and murder. This evidence was central in order to
build up the case against Saddam Hussein and his accomplices for the IHT and
later for the international community. In the appendix the researcher has
reproduced the documents accusing the defendants and some of photos from his
fieldwork. If, as stated earlier, the genocide against the Faylee Kurds can be
considered a “genocide concept approval” in preparation to the other cases
considered here, and it has been conceived and carried out with an
unconventional and extensive use of the law, the Barzanis’ case shows a direct
link between war and genocide and can be compared with the most recent cases
of mass slaughter of civilians in Bosnia and Rwanda.

It is not the purpose of this study to point out parallelism of this case with
the genocides occurred in Yugoslavia and Rwanda, however, one common
feature is that these mass killings took place when the country was experiencing
a war amonst different ethnic groups present on the territory. In the specific Iraqi
context, in contrast with the genocide committed with the deportation of the
Faylee Kurds, the crime against the Barzani followed different strategies and had

different deep motivations. While, as mentioned in the previous chapter, every
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step of the campaign against the Faylee Kurds was carried out justifying it
through the issueing of decrees, in the Barzanis’ case the main motivation was
revenge and terror; revenge for the Barzanis’ support to the Iranian during the
Iran-Irag war and their leading role in the Kurdish Nationalist Movement. In fact,
this crime presents different characteristics from the one against the Faylee
Kurds. While in the last one the regime deported indiscriminately whole families,
in this one it targeted only males of the same group. In this context the role of
culture in the planning and implementation of the genocide was very strong,
since in Middle Eastern culture leaving wives, mothers, and children without men
leads to the possible social and economic disruption of the group.

The case of the disappearance of the Barzanis presented different
challenges to the researcher. First, in order to build up the court case it was
necessary to present a convincing set of evidence on a case difficult to prove
because of the lack of relevant documentation. In fact, the main difference
between the previous two cases and this one is the secrecy and the conspiracy
of silence surrounding the Barzanis’ disappearance. When after the fall of
Saddam’s regime all the political prisoners were finally released, none of the
missing Barzanis made his return home. This reaffirmed the suspicious about
their fate and an investigation supported by the new established Kurdish
Regional Government started.

During the first stages of the investigation only a few documents, some of
them produced in the appendix, have been found which refers directly to the case
and they constituted the first step towards the reconstruction of the events. One
of the documents is a video in which Saddam Hussein in September 1983, just

one month after their disappearance talks to the Iragis about the Barzanis.
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Calling them “traitors”, he tells the audience that they have been punished and
that finally they “had gone to hell”.* Words that confirmed what until that moment
was only a suspicion: that the Barzanis had been abducted and killed. But it was
from one of the documents that the researcher had the first clue of the
whereabouts of the Barzanis mass graves. Document number 4 reproduced in
appendix is a letter dated March 3, 1989 addressed to Mr M. M. H. for Political
Affairs from Lieutenant Hagi Ismael who is informed about the detention of 2,225
Kurds transported by buses to Buseya. The document also reveals that the
prisoners (2,225) were executed in Al-Muthana governorate, Buseya region in
coordination with the Director of General Security in Baghdad. The letter contains
other details about the detainees, but the geographical location of these victims
was useful for the organization of the forensic expedition to the area. Document 1
reproduced in appendix (page 349) is from the Director of General Security and
addressed to the Secretary of the Director of Public Security on the same date
and offers more details about the abduction and death of the Barzanis. It states
that most of the traitors are from the Barzani tribe and that a special top secret
mission commenced on 1 August 1983 by a unit formed by member of the
security from unites and directorates of the autonomous region. This special unit
surrounded Al-Queds, Al-Qadissiya, Qushtappa compounds and, the letter
continues, “All males from Barzani families over the age of 15 were arrested and
transported using big vehicles prepared for this mission accompanied by military
force”. The letter continues to state that their cases where referred to the

Presidency of the Revolution Court whose verdict was the death penalty. This

1. This video was included in the BBC documentary film “Saddam’s Road to Hell” mentioned
above.
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document is also important because it establishes without any doubt the
leadership’s responsibility of this killing:

Since the criminal Massud Barzani insists on this issue, the

Presidency of the Republic — the Secretary has instructed in file

number 2651k on 24/8/1987 that the employees and member of

the Public Security who are in charge of the Kurdish issue in

case they were contacted by a third party that the response be

one and specified that “nobody knows nothing about them

except the country’s leadership and that the main issue is more

important than these families”. This shall remain the only answer

should anyone ask about the whereabouts of these families.?
This quotation is reported literally from a top secret communication between the
Secretary of the President of the Republic with Comrade Ali Hassan Al Majeed
dated 24 August 1987 in which, facing the possibility of negotiation with Masoud
Al-Barzani, the Secretary advices in this sense establishing a direct link between
these events and Saddam Hussein. It is important to note the time in which these
exchange of correspondence among different authorities took place. In 1987 the
Anfal campaign against the Kurds was under way and in 1989 it was already over
and now the regime felt safe and there was no need for keeping these details

secrets. However, as already mentioned, these documents did not constitute

enough evidence to build a sustainable court case for the IHT.

Setting up the Crime Scene

It was a challenge to start a forensic investigation on the crimes committed by the
regime for different reasons, not least the fact that since the toppling of Saddam
Hussein in 2003 several attempts had been made in order to tackle the issue of
the disappearance of lIragi citizens. The Coalition Provisional Authority was

completely unprepared to deal with the sudden revelation of mass graves

2. Document 1 appendix to Chapter 6.
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locations, which were stormed by thousands of desperate families in search for
their loved ones. Hence, the missing persons issue started out in Iraq with the
worst case scenario of emotionally distressed families digging for their loved
ones in mass graves, destroying evidence that could have been essential for
investigating the circumstances of the crime and possibly providing clues for the
identification of the individuals.

Only after many attempts that the random digging could be gradually
contained through public awareness campaigns and cooperation with local and
religious leaders and other representatives of civil society appealing to the local
population to wait for international support. At the same time, the Iraqi population
had to understand that the mass graves and missing person issue would take
considerable time to be addressed. The United Nations Assistance Mission to
Irag UNAMI lobbied in 2004 and 2005 with relevant authorities of the Interim
Government of Iraq for the establishment of a ‘National Centre for Missing and
Disappeared Persons',® a centralized institution that would cover the missing
persons issue in Iraq from the assessment of a mass grave to the return of the
identified bodies of the “missing persons” to their families for a dignified reburial.
Unfortunately this centre was never formed and the investigation had to continue

without this support.

3, Conferences, working and policy groups hosted by UNAMI and the Ministry of Human Rights,
Iragi Interim Government in Amman included participation of the Iragi Interim Government,
Baghdad, along with delegations of MoFA, MoD, Ministry of Social Affairs, Ministry of
Municipalities and Public Works, Council of Ministers, National Assembly, Supreme Judiciary
Council; the Kurdish Regional Government: delegations of the MoHR, KRG, Ministry of Awqaf,
Ministry of Interior; Ministry of Justice, Ministry of Education; Governors of Kerbela and Kirkuk;
Iraq Civil Society Initiatives (NGOs from Baghdad, al-Muthanna, an-Najaf); representatives of the
Medico-Legal Institute, Baghdad; Governmental delegations from Saudi Arabia, Kuwait, Sweden,
USA, UK, Bahrain, Canada, Germany, Japan and EU expert team; representatives of ICRC,
ICMP, DePaul University, Human Rights Watch, Physicians for Human Rights, Archaeologists for
Human Rights, Inforce Foundation, UNMIK, UNDP.
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Nevertheless, it was due to these efforts that in 2006 the 'Law on the
Protection of Mass Graves' was ratified in Parliament. This is the first and only
law to define technical and legal procedures and responsibilities of state
agencies dealing with the mass graves in Iraq. It also establishes the intentional
and unauthorized disturbance or destruction of a mass grave location as a
criminal offence. As the law relies to a large extent on witnesses coming forward
with information on mass grave locations, it also states in Chapter 1, Art. 13 that
providing information on a mass grave shall be considered as a legal extenuating
excuse for a criminal should he or she report to the Ministry (IMOHR) information
on its victims or perpetrators of crimes against the victims.” This article is taking
into account that the most reliable information on a mass grave site comes from
the perpetrator himself or collaborators, present at the scene, but assumingly not
directly involved the crime, such as heavy equipment operators, bus and truck
drivers, low-ranking guards, etc.

In December 2010 the Iragi government signed the International
Convention for the Protection of All Persons from Enforced Disappearance
(ICPAPED). The convention obliges the Iragi Government to adjust national
legislation according to the convention and to take steps to effectively protect its
citizens from enforced disappearance. It also gives Iraq legal advice to prosecute
those committing the crime in the present and in the past. The convention also
allows civil society representatives to hold their government accountable and
demand justice and transparency in front of an international body, namely, the
UN Committee of Enforced Disappearance. The ratification also obliges Iraq to
report to relevant UN bodies on the implementation of the convention in the

country.
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Iraq undertook numerous successful measures in accordance with its
domestic legislation and with international support to address the gruesome
legacy of the Ba’athist Regime. After the ratification of the Law on the Protection
of Mass Graves in 2006, the Government of Iraq sought international assistance
for the technical and forensic side for the excavation of the mass graves. The
Iragi population could be stopped from undertaking unauthorized excavations.
However, the problem needed to be addressed quickly as the pressure from the
population to get answers was growing. The main players initially dealing with the
technical and forensic side of the mass graves were the Ministry of Human
Rights in Baghdad and the Medico-Legal Institute in Baghdad. Both institutions
sought the assistance of the International Commission on Missing Persons
ICMP, an inter-governmental organization based in Bosnia and Herzegovina.

Before introducing the Barzanis and entering into the details of the
disappearance of the 8,000 men, it is necessary to talk about the sensitive
fieldwork carried out by the researcher and the training he received in order to
investigate on the ground this specific case. The skills required to carry out an
investigation which includes the search and discovering of mass graves, does not
rely solely on documentation. As we already saw in Chapter 2, forensic
investigation has been a powerful tool in the discovery and then in the trial of the
ones responsible for the atrocities committed in different countries over the years
such as Argentina and more recently in Bosnia. Human Rights was one of the
first areas to be involved in this new scientific area and, as well as the researcher
himself, many professionals involved in these kind of cases had to be trained in

order to acquire the necessary skills to carry out the investigation and also to
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form a team of experts to support the multidisciplinary knowledge that these
investigations require.

The first step to initiate the investigations of mass graves in Irag was to
immediately increase the forensic expertise. Therefore both institutions started in
2005 to send selected staff to several trainings in Bosnia introducing them to
international standards of forensic archaeology and forensic anthropology by
renowned experts in the field, the researcher was among the first group from Iraq
despite his knowledge and relations with the ICMP before that date.

As suggested by Peggy Thomas in her book Forensic Anthropology
(2003) and as previously mentioned in Chapter 2, three are the main steps
necessary to collect ante mortem data in a human rights work: interviewing family
members, excavating the graves, and analysing the remains (Thomas, 182). The
researcher’s knowledge of the culture and the territory where the massacres took
place has been important for his search allowing him to deal with the informants,
the families of the victims and also the population who lived closed to the mass
graves. The cultural knowledge of the territory helped him to deal with the cultural
and linguistic differences on the territory in order to collect as much ante mortem
information possible for a positive identification of the victims. In order to submit
hard evidence to the Iragi High Tribunal, the researcher focused not on
identifying remains of single individuals but on establishing the chains of events
that led to the killings and on collecting evidence to individuate and identify the
ones responsible.

Human Rights Watch supported this investigation in 2003 just after
Saddam’'s Hussein fall. Due to the unstable political situation in Iraq the

investigation faced many obstacles including the impossibility to reach the
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geographical regions where the crime took place, in particular the region at the
border with Saudi Arabia and Kuwait. Once the investigation team was ready,
security had to be organised in order to guarantee the safety of its members. The
team included the researcher and the security personnel and excavations.

The first step was interviewing surviving family members. In the Bazanis
case most of them were women looking for their sons, brothers and husbands.
This allowed the researcher to collect even the smallest detail as little as a
recognised medical condition or a piece of cloth fundamental for the
investigation. The forensic experts at a later stage documented all these details
in logs, which constituted the basis for a later identification of the victims. For the
moment, it was important to find the mass grave everybody was talking about
and collect evidence. The researcher started to travel all over Iraq from Mosul,
Baghdad, Najaf, Nasiriya, Ammara, Diwaniya, Basrah, Samawa, Karbala, Kut,
Kirkuk and Diyala. On November 8" 2005 he attended a training in Baghdad
organized by CPA under the title Investigation of Mass Graves: Excavation,
Recovery of Evidences and Identification of Remains. The training included:
introduction to Mass Grave Action Plan, Basic principle of Forensic
investigations, specific roles of Mass grave investigations, Basic principles of
archaeology / mass gave excavation, Basic Skeletal anatomy and identification
techniques, principle of recording and continuity of evidence. After the formation
of the Government of Iraqg, following the Interim Government, in 2006, the
Ministry of Human Rights in Baghdad continued the cooperation with the ICMP
and sent selected staff to another training course in Bosnia in 2007. The first

excavation of a mass grave under lIraqgi law and authority of the Ministry of
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Human Rights, Baghdad, took place in al Haidarija, an-Najaf, in 2008, with
internationally trained staff.

It is not the purpose of this study to explain all the details linked to the
forensic investigation carried out in the Barzanis’ case. However, it is important to
say that both the documental evidence and the forensic investigation were
fundamental in order to understand all the different phases of the abduction and

disappearance of the Barzanis.

Who are Barzani Kurds?

Barzan area is a mountainous area located 100 km from Erbil in the heart of the
triangle connecting Turkey, Iraq and Iran. The area is divided into fourteen
regions: Baroshi, Nizari, Dolla byari, Sarem Mazinan, Mamshdyan, Mamdolan,
Dashkeri, Shwerwan Dere, Dollamari, Walate Roshi, Walate Sheri, Zinya
Barkale, Davara Gardiyan and Harkien Bnajehe. These fourteen regions contain
approximately 265 villages.* Within the Barzan area live a confederation of seven
tribes (clans), Sherwani, Mizori, Dolamari, Baroshi, Nezari, Harki and Gardi.
Some scholars linked the origin of the word Barzani to the ancient Hurrian
God Barzani. The sheikhs of Barzan are descendants of Amedia princes.®
Massoud Barzani, moved to the village of Nafneka, near Barzan, where he
settled and married. His son continued his work and his grandson, Taj al-Din, a
talented religious scholar, attracted a great number of followers, and eventually

founded his own tekkeyeh (special place for praying) in Barzan. His son, Sheikh

4. See map No. (14) Barzan Location inside Kurdistan.
5. This family is rooted in the village of Barzan, in Iragi Kurdistan (but was for centuries the
Ottoman Empire). Unlike the Shemzini or the Barzinji shaykhs, the Barzanis do not claim any
famous genealogy; they were obscure mullahs until Taj ad-Din became the khalifa (deputy) of
Mawlana Khalid (died 1826), who introduced the Nagshbandi tariga (Sufi order) to Kurdistan. For
more information see family tree of Barzani Sheikhs.

167



Abdul Rahman, inherited the sheikhdom, and passed it on to his son Sheikh
Abdullah, who was known for his asceticism and piety. However, it was Abdul
Salam Barzani that ultimately brought together the seven tribes living in Barzan,
and forged a common identity for Barzani Kurds. He subscribed to the
Nakhshbandi School of Islam and was one of the earliest Kurds to offer a tribal
and religious leadership (Aga and Sheikh). The relative isolation of Barzan from
other parts of Kurdistan, and the centrality of tribal allegiance in Kurdish society,
meant that Kurds from Barzan soon adopted the same culture and customs
under Abdul Salam Barzani, since then they are called ‘Barzani’.

After the death of his father, Sheikh Abdul Salam led the Barzan Tekkeyeh
and the number of his followers grew immensely. He founded a seminary in
Barzan, which became famous throughout the region. After him, his son
Mohammad administered the Barzan Tekkeyeh that became an asylum for the
oppressed and the presecuted of the tribes adjacent to Barzan. He had four
sons: Sheikh Abdul Salam, Sheikh Ahmed (Khudan), Mohammed Siddique and
Mustafa Barzani. Sheikh Ahmed Barzani is considered the architect of
contemporary Barzan. He was a social reformist, and brought changes to the
way in which members of the tribe expressed loyalty to the Aghas. In particular,
refusing to accept money or payment from the members of the tribe, breaking
with the tradition, Sheikh Ahmed endorsed the collective ownership of land and
resources.

People from Barzan soon became known for their spirit of independence
and for their continuous struggle against the Iraqi state seen as an occupier. This
spirit prepared them to defend Kurdish rights and values against any outside

interference. Traditionally, most tribes in Kurdistan held power and influence
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according to their respective relationships with the governments of the state in
which they were living. On the contrary, Barzani Kurds did not follow this pattern
and they always avoided affiliating themselves with the government. For
example, in the early 20™ century, the Barzanis opposed the Ottoman Empire
and refused to pay taxes to the government in Istanbul. In 1916 Abdul Salam
Barzani was hanged in Mosul after leading a campaign against the government
in Istanbul. From 1921 to 1925, Barzani Kurds opposed the creation of Iraq
refusing to participate in the referendum carried out by the British, instead
seeking an alternative autonomous Kurdish region in which the Barzanis would
lead. As their protests failed to secure autonomy, they continued to oppose the
British representatives between 1925 and 1932. In 1932, Iraqi and British
authorities decided to build and operate military barracks on Kurdish soil, in
response to the Barzanis hostile opposition to the project the Royal Air Force was
deployed to bomb the Barzan area. In February of 1936, the Iragi government
launched a significant military operation against the Barzanis. Sheikh Ahmed and
Mulla Mustafa Barzani responded to the military offensive, but after a relatively
short battle in June of 1936 the Barzanis were forced to retreat into the
mountains. Mulla Mustafa sought refuge in Turkey, and upon his return was held
under house arrest in Sulaimaniyah from 1936 until 1943. In 1943, Mulla Mustafa
escaped house arrest in Sulaimaniyah, and led his second uprising against the
Iragi Government. Upon returning to Barzan, he closed the road accessing the
region and prevented all government operations and ventures in the area.
Thanks to this success Mulla Mustafa was able to negotiate a peace settlement

with Baghdad in January 1944. However, the peace and prominence of Mulla
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Mustafa was short lived. By October 1945, the Iraqi Army had invaded Barzan
and burned entire villages and agricultural land.

In 1946, the Barzanis defied once again Iraqi authorities when Gazi
Mohammad formed the Kurdish Republic in Mahabad, Iran. Mulla Mustafa
Barzani became a Chief of Staff of their armed forces bringing with him 560
Peshmerga from Iraqi Kurdistan. Mulla Mustafa was in charge of the armed
forces in Mahabad until the Iranian and the British intervention forced the
collapse of the Republic in December 1946. Mulla Mustafa fled Iran with more
than 560 Peshmergas, and found asylum in Russia. Whilst in exile he began to
campaign publicly in defence of the collective Iraqgi Kurdish population.®

When Mulla Mustafa Barzani returned to Iraq after the 1958 coup, he was
welcomed as a Kurdish hero and since then has been considered the liberator of
Iragi Kurds. The name Barzani has therefore become synonymous with the
Kurdish nationalist movement and of the Kurdish independence in the region.
The Barzanis were targeted for two reasons: the first one is due to Mulla Mustafa
Barzani’s legacy. After his death his two sons Massoud Barzani and Idris Barzani
assumed the leadership of the Kurdish Democratic Party (KDP). The second is
the strength of the Peshmerga fighting in support of the Barzani’s cause.
Approximately 1,000 Peshmerga came from Barzan alone, and the regime saw
the Barzani’s leadership within the Kurdish community as a primary target on the
road to crushing Kurdish resistance altogether. The devastation of the social
structure within Barzan was intended to cause a domino effect, whereby the

weaker Kurdish tribes would certainly crumble without their impassioned leader.

6. Shawkat Sheikh Yazdin, La Araz wa bo Mohabad (Erbil, Aras Publishers, 2003).
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When Saddam Hussein took over the Presidency of Iraq, the Barzanis
soon came to occupy a prominent role on his internal security agenda. Under
Saddam'’s direction and close supervision, tens of thousands of Kurdish children,
women, elderly, and disabled individuals were executed between 1963 and 1991.
Saddam Hussein, Sadon Shakir, Tarik Aziz, Hikmat Mizban Hadi, Sufyan Mahir
Hussain and Hamid Yousif Hamadi were held responsible for crimes against the
Barzani Kurds and have been prosecuted by the Iraqgi High Tribunal in relation to
the attacks.’ The Iragi government launched more than 50 extermination

campaigns against the Kurds and the Barzanis were no exception.

Forced Relocation and Displacement prior to the Ba’ath Regime

As explained previously, the Barzanis have witnessed 46 occasions of forced
relocation, mass displacement and mass exiling from the time of Iraq’s creation

up until 2003.8 This chapter will focus only on the events leading to the

7. In Addition to these perpetrators, there many more who involved in this genocide: Brigadier
General Jawad Thanon, Brigadier General Mahir Abdul Rashid Mohammed Rashid, Brigadier
General Mahmoud Shakir said Shahin, Security Colenel Haki Ismael Izat, Abdullah Ali Baria
(General Security Director of Baghdad), Security Brigadier General Khairi Salih Dawoud (hamed
as Khairi Chelmiran), Security Brigadier Genral Abdul Mihsen Khalil Ibrahim, Abdul Fatah
Mohammed Amin and General Staff Abdul Rahman Khalf Jasem.

8. In 1975, after the Algiers Agreement, some of the Barzanis were expelled Iran and many
others were forcibly relocated to the central and southern areas of Iraqg. In Iran, the former Shah
of Iran, Mohammed Riza Pahlawi, followed the same method of the former Soviet government by
isolating the Barzanis away from each other and relocating them in areas distant from one
another. Thus, every two or three families were removed to a distant city or village. They were
kept very remote from Kurdistan and the nearest point of residence was the city of Tabriz in Iran.
In 1980, the Barzanis in Iraq and Iran were able to return to their land. Those who were in Iran
returned to Uriah (also known as Rizaiya), and those who were banished to southern Iraq
returned to the Erbil governorate. The following are only a few examples. On 10 June 1932,
approximately 400 Barzani families deserted their properties and possessions when the
government troops attacked them due to their first uprising against newly established Iraq
government. Women and children scattered inside Turkish territories, and some 250 armed men
stayed within the borders to defend their land. Between 1932 and 1934, the Iraqi Army backed up
by British Royal Air Force fighter jet airplanes, shelled 79 villages in Barzan. All of them were
destroyed and more than 2,382 families were made homeless. On 11 November 1945, after the
second uprising of the Barzanis and after the fierce battles between the Barzanis and Iraqi Army,
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displacement, imprisonment and final death of 8,000 men carried out by the Iraqi
regime just before and during the Irag-Iran war. The researcher will analyse each
crime attributed to the Iraqi government by stating the reason for committing it
and the different stages in which it was carried out. This effort will be supported
by new, previously undisclosed documents that the researcher has gathered
during his fieldwork in search for evidence of the crimes against the Barzanis. As
already anticipated in the introduction, as minister of Human Rights of the
Kurdish Regional Government, the researcher had the opportunity to lead a team
to the places where these atrocities took place. His research lasted various
years and has been the source for the award winning BBC documentary entitled
‘Saddam’'s Road to Hell', broadcasted in 2006. The material gathered by the
researcher was used as evidence during the trial against Saddam's and his
generals in front of the IHT. Each of the crimes is analysed here along with the

causes and consequences for the Barzanis.

Forced Relocation

Forced relocation is a crime according to the international law and is illegal under
all Iraqi constitutions. However, from the day of Iraq’s creation, the state has

sought to uproot various groups of citizens and forcibly relocate them to other

the British Air Forces shelled their villages three times on one date using 7-14 fighter aircrafts.
This caused the destruction of 35 villages and the killing of hundreds of innocent civilians as well
as wounding hundreds more. More than 15,000 women and children lost their homes and were
forced to find shelter in caves and secluded areas in Iran. On April 10th 1947, the Iranian Army
attacked the Barzanis with tanks and artillery, forcing them to return to Kurdistan. They were
4,567 people under the leadership of Sheikh Ahmad Barzani, and included 1,550 men, 1,688
women and 1,329 children. They were kept in detainment facilities, and imprisoned for 2-12 years
in the jails of Kirkuk, Mosul, Baghdad and Basra. Their families were scattered and relocated
among the villages of the governorate of Dohuk and Erbil. On May 6th 1947, Mulla Mustafa
Barzani accompanied by 560 Barzani men, started their march to free themselves from the
clutches of the three states of Iraq, Iran and Turkey. They headed towards the former Soviet
Union. The Soviet government dealt with them according to the “Divide and Rule” policy so they
were scattered and relocated far away from each other in distant Soviet regions.
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areas within and outside Iraq in order to disperse them. As we have seen in more
detail in Chapter 4, forced displacement was part of a broader plan to integrate
and assimilate Kurds into the Arab population. Step by step, the process of
Arabization and forced displacement included almost all of Kurdistan, with 4,500
villages destroyed. Over the years, before and after the Ba'ath regime, different
pretexts have been put forward in order to justify this overtly breach of human
and civil rights, including their being too close to oil fields, for example in Kirkuk,
Khanagin, and Makhmor, or because they occupied a territory involved in major
infrastructure projects as dams, for example Hasinani Areas and Zumar.
However, it was in particular during the Irag-lran war that forced deportation of
Kurds escalated. With the pretext that they were too close to the border areas
(1975-1978), many Kurds have been uprooted from their land and many villages
have been destroyed. In 1982, due to the Irag-lran war Barzanis experienced
another forced displacement. However, it was between 1987 and 1990 that their
overt support with the intervention of the Peshmarga fighters in the war on the
Iranian side caused the persecution by the regime. In each of these occasions
they were imprisoned in different concentration camps the most famous of which
was Nigrat Al Salam. In all cases the deportation of the Barzanis aimed at
dividing Kurdish unity and the relations between them, in particular between the
northern and eastern parts of Kurdistan. At the same time, the regime aimed at
destroying one of the traditional strongholds of struggle and resistance against
the central power as well as avoiding that Barzan became a heaven for
Peshmerga fighters. Ruining Barzan economy and social infrastructure also had
a detrimental effect on the prisoners held in the concentration camps who

suffered physical and psychological torture. It is necessary, in order to
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understand the escalation of the persecution against the Barzanis to analyse

each one of these phases.

Forced Displacement due to the Closeness to the Border (1975-1978)

First Stage

As part of the Algiers Agreement of 1975, Iraq, Iran and Turkey agreed to create
a security belt around and to move the all the population living within 10-20 km
from the border. The Ba’athist regime implemented this plan immediately and
started by deporting the Barzanis by moving the clans of Harki binejeh, Nizari
Baroshi and few Mizuries to the south of Iraq by helicopters, military personnel
carriers and also by train from Mosul. The deported people were imprisoned in
the concentration camps numbered 1, 2, 3, 4 and 5 in the villages of Jehaysh, Al
Khayria and Merejweya adjacent to the towns of Al Shanafiiya, Al Ghadeer and
Al Faware around Diwaniya. As part of this process, the regime destroyed 76
villages in Barzan area with explosives. Anyone who attempted to return to

Barzan was killed.

Second Stage

The forced displacement campaign continued on 26 June 1978. The entire
population of Argush Village, more than 300 families, was deported to the
concentration camp in Harir. On 7 July 1978, the entire population of Mizuri tribal
villages was deported along with other the population of some Sherwani villages.
They were taken to five concentration camps in Erbil city and the adjacent areas.
At this stage, 77 villages were destroyed. However, this forced displacement was
quite different from the previous one, as the deportees were given a nominal
compensation and were allowed to stay in Kurdistan.
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Forced displacement due to the Irag-lran war (1980-1988)

When the war between Iraq and Iran broke out, a large part of Kurdistan turned
into a battlefield. On January 1982 people from the administration centre of
Sherwan Mazin along with the inhabitants from Kirkamo village were deported to
the SeBiran concentration camp adjacent to Erbil City. The deportation continued
into July 1983 when, according to a letter to the Secretary of State dated 29
March 1989, the Director of General Security reports on the situation in Harir
area:

In July, 1983 during an Iranian, Zionist aggression on Haj
Umran front and as substantiated the participation of the
cligue descendants of treason the group who are mostly from
Barzani family an order from the former Director of Public
security “Dr Fadhel Al-Barrak” to the Directorate of General
Security in the autonomous region to assemble a big unit from
members of the security from units and directorates of the
autonomous region on a top secret mission to commence at
down on the next day. The mission commenced on 1/8/1983
with members of the Republican Guards to surround Al-Quds,
Al-Qadissiya, Qushtappa compounds, which were specifically
built for Barzani families. All males from Barzani families over
the age of 15 were arrested and transported using large army
vehicles prepared for this mission accompanied by military
force.

This document shows that massive deportation of Barzanis started in at the very
beginning of the war and with it the denigration campaign against them. At the
end of the letter, the director of general security assures that the security
situation in the region is good and free from infiltration, but more interestingly, he
makes final remarks on the Barzanis in particular. He says:

The Barzani clan is known for their disloyalty to the Party,

Revolution and the country for decades, they have persistently

resisted the unity of the nation and they were the real traitors.

They consider themselves the legitimate representatives of the
Kurdish people; they are full of hatred and animosity.
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A detailed map of the forced displaced suffered by barzani Kurds can be found

below.

176



Barzan Area and Stages of

44°00"E
1

Forced Displacement

45°0'0"E
1

TURKEY

37°0'0"N

LEGEND

E State Capita' Total Size of Barzan Area is 1,911 km2

o Barzanis' Villages

: International Border
[ ] stage 1978
I swoe 1952 [ stage 1075

As-Sulaymaniyah

lﬁ'rku'( 1cm - 10 km

Km

(= = s
®.78.5 15 22.5 30

1
44°0'0"E

I
45°0'0"E

Figure 15 Map No. (14) Forced Displacement of Barzani Kurds (1975 —1978- 1982).

Source: Author.

177

37°0'0"N

36°0'0"N



First Stage

The Kurds were aware of the fact that this was not their war and that it would not
serve Kurdish nationalist interests. They rejected “Saddam’s Qadisiya”® and
instead they reinforced their own Peshmerga forces. Peshmerga’s presence
across Kurdistan diminished Iragi control over a strategic part of the border and
allowed Iranian forces to enter the country supported by the insurgents. On 22
April 1989, the Iragi army attacked the villages of Girkal, Kulefan, and Maydan
adjacent to Mazne and set fire to them. The people of these areas were rounded
up in the concentration camp in Delziyan. After the increase of Peshmerga
activities, a forced displacement campaign took place. The people of 34 Mazne
villages, with a large number of Dolamaris, were deported to the concentration
camp of Sardaw.

In a top secret and personal telegram number 5783 dated 24 August 1987
reproduced in the appendix of this chapter, the Secretary of the Presidency of the
Republic writes to “Comrade” Ali Hassan Al Majeed regarding Barzani families.
The orders are to ignore any attempt by any part to investigate the destiny of the

people deported in the concentration camps. The telegram recommends:

Due to the persistence the criminal Masoud Al-Barzani holds on
the issue of Bazani families from Erbil governorate in Qushteppa
complex and upon the indirect communication with his entourage
since 1983 until now due to this issue (Barzani families) being
outlined as the main condition to start any serious negotiations
with the Leadership of the Party and Revolution... his Excellency
the Commander in Chief has instructed all General Security
personnel and its apparatus that deals with the Kurdish issue -
whom they may be contacted by third parties - that their response
be one and unified that ( nobody except the country’s leadership
knows anything about this matter and that the main issue is more

9. Saddam Hussein named his eight years war with Iran as “Qadisiyat Saddam” he
returned back the name of the first Qadisiya in Islam of Saad Bin Waqas the Islamic
leader who occupied Iran - Iraq during the Islamic era.
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crucial than those families). This should be the response to any
enquiry should anyone ask about the whereabouts of these
families.

This document is important because it reconstructs the chronology of the
deportations in the different movements, but it also shows very clearly that the
government was aware of what was going on in the area and that it gave orders

to ignore any attempt of investigation by third parties.

Second Stage
At the beginning of 1990, the Ba'athist regime informed the people of Mergasor

district and the inhabitants of Goretu collective village both inhabited by the
deportees from the Mizuri since 1978, that they would be deported again to the
concentration camps of Besirme and Shakholan within the Erbil governorate and
Shaglawa district. This plan was implemented on 6 June 1990, only a few months
from the Spring Uprising of 1991, all the population was deported and the
buildings of Mergasor district together with those of Gorato collective village were
destroyed. The following table shows the data collected on the forced
displacements carried out from the Barzani area from 1975 to 1990 complete

with the number of individuals, family and infrastructure destroyed.

Barzan Area Forced displacement Data:

Date Villages Head Schools Mosques Clinic
Destroyed families destroyed destroyed destroyed

181 .11.1975 76 1479 5 27 3

7t .7.1978 77 2136 15 28 4

15:1.1982 2 165 5 1 1
10".5.1989 34 485 2 4

6".6.1990 8 440 3 3 2

Total 197 4705 30 63 10

Source: Author
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Mining Barzan Area

In addition to the forced deportation and the destruction of their territory, in order
to prevent the Barzanis to return to their land, the regime in obvious breach of
international laws, planted millions of mines all over Kurdistan. It is estimated that
this policy caused approximately 13,000 mine victims between 1991 and 2006.
Between 75-100 mine fields can be found in the following areas: Piran Mountains
and the surrounding areas, Pirfat, Sherwan Mazin, Keri Spindare, Segrkan,
Khware Gweza, Soura, Gali Balinda, Pires Mountans, Bermeeze, Mergasur, Sere
Bedarin, Marrane, Ber Siyav, Zeeniya Sarke, Kulekan, Resu Meran, Kala
Salimkhan, Kaniya Linja, etc.'® Thousands of mines of various types were
planted in the farms and cornfields and many areas close to the Iranian border
are still littered with mines. This in flagrant breach of human rights and against
the UN resolutions that forbid planting mines at a massive scale in populated
areas. As a consequence, more than 788 square km of territory is polluted and
cannot be used for agriculture.'!

The percentage of the mined areas accordingly to the survey undertaken
by the Kurdistan Regional Mine Program assisted by NGOs between 2004 and
2006 appears in the table below. Fortunately, after the liberation of Kurdistan,
NGOs, the UN and the Kurdistan Region Mine Program cleared many minefields

in a united effort.12

Table of damages caused by mines from 2004 to 2006

10, Report of the Kurdistan Region Mine Action, Annual Report 2010.

11 Ako Aziz Mohammed,”Mine Problem in Kurdistan” (in Kurdish) Khazir magazine, No. 1222
date 22 July 1998.

12, Kurdistan Region Mine Program, 2007 Report.
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Township Mined Sizein Killed Wounded
Areas KM2
Mergasor 25 11,544,5 22 23
Barzan 1 6.0 29 64
Piran 25 7,56 18 5
Sherwan 19 14,640,5 34 48
Mazene 10 8,247,5 12 3
Total 80 42,5925 115 153

Source: Anfal Center in Barzan, 2007.

Concentration Camps

Kurdish villages were always the sources of powerful support for the Kurdistan
Liberation Movement because they supplied the revolution with food and other
life necessities, as well as offering a strong recruitment base. As a consequence,
the Ba’athist regime planned to destroy every Kurdish village in order to cut off
the revolutionaries' lifeline and to defeat the Kurdish National Liberation
Movement. After 1974, as a result of a series of consultations, the regime
conceived the plan of deporting the inhabitants of the Kurdish villages to the
concentration camps under the misleading name of “Agricultural Reform”.13 In
addition, under these pretext the Ba’athist built more than 100 concentration
camps in Kurdistan some of them with the misleading names of “Modern

Villages”, “Socialist Villages” and “Civilised Villages”.

13, Dr. Aza Shekhani,’Al Anfal in the framework of Building Concentration Camps (in Kurdish),
Brayati Centre Magazine, no. 24, p.438.
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According to the evidence gathered, the inhabitants of Barzan were
deported from 18 November 1975 until 6 June 1990 to 13 collective villages near
the cities of Erbil, Shaglawa and Soran: Gortu, Sardaw, Delziyan, Diyana, Harir,
Basirme, Kesneza, Bahrike, Shaklawa, Sebiren, Qushtapa, Qadisiya and
Qushtapa Quds. These collective state-built villages were really like
concentration camps or jails in open space lacking all the basic life conditions.
The prisoners were always under the survillance and the watchful eyes of the
security authorities. All their movements were strictly watched and they could not
go anywhere without prior written permission. The men were forcibly recruited as
soldiers in the Iragi army or the popular army. The teenagers were forced to join
the Ba'ath Youth Organizations and the children had to be trained as the avant-
garde groups of the Ba’athists and join the “Qadisiya Saddam” to be later sent to
the front line to fight against Iran.

In the camps the Ba’athists arrested and tortured people arbitrarily and
they managed to control everybody's moment through a vast web of intelligence
that made life in the camps very insecure. Detainment, disappearance,
oppression and death under torture became daily routine. The Ba’athists
murdered so many people under torture and handicapped others forever.
Hundreds of old men and women, children, mothers and infants were imprisoned
under the suspicion that their fathers, husbands, sons, daughters or relatives
joined the Peshmerga forces or escaped to Iran. The inhabitants of these camps
demonstrated against the inhuman treatment they received from the authorities,
but the Ba’athists reacted by shooting them in cold blood. In the Harir camp, for
example, they executed six men and women without trial in front of their relatives,

friends and families. This sort of summary execution happened to other people
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detained in other concentration camps. Others were arrested or disappeared

fnever to be found again.'*

Genocide

Barzanis' displacement and incarceration in concentration camps constituted only
the first steps towards their organised mass killings and disappearance. The
reasons for such an escalation in violence are to be found in the powerful
relationship between the Barzanis and their Sheikhs as well as their loyalty to the
Kurdish nationalist cause and refusal to participate in the state killings ordered by
the government. Traditionally the Barzanis have been very active supporters of
the Kurdish national movement. Ofra Bengio talking about the influence of the
Barzanis on the Kurdish national movement in 1980s says:

But there were still unmistakable echoes in statements by

Kurdish leaders of the belief that the division of Kurdish

territory was a historical injustice. The term wahda wataniyya

Kurdiyya (Kurdish national unity) was still employed, and the

influence of Kurdish movements in Iraqg, and of the leadership

of Mustafa Barzani, extended to Kurdish areas outside Iraq.

(Bengio, 120)
The Iraqgi troops lost part of the strategic area of Hajji Omeran near the border
with Iran. So, instead of admitting that the Iragi troops were not in control, the
Ba'athists tried to justify their losses by accusing the Barzanis.

The Middle East Human Rights Watch in their 1994 report “Genocide in

Irag and Anfal Operation against the Kurds™*® stated that the reason for arresting

14, Photos of the mass graves discovered by the researcher can be found in the appendix to this
chapter.
15, Human Rights Watch, Genocide in Iraq, The Anfal Campaign against the Kurds (United

States, HRW, 1993).
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the Barzanis was because the town of Haji Omeran was taken by Iranian troops.

But the whole thing was no less than a Ba’athist conspiracy.

First stage
On July 29t 1983, Sheikh Othman, son of Sheikh Ahmad Barzani (one of the

main leaders of all Barzan), was deported with his son Sheikh Emad from Erbil to
Baghdad under the pretext of a meeting with the regime. The following day, on
30 July 1983, the Barzani Sheikhs and the Barzanis living in Baghdad and
surrounding areas were rounded up and detained. Prior to the genocide, a small
group of Barzanis moved voluntarily to Baghdad to avoid the continuous violence
and uprisings occurring in Kurdistan. Some of those relocated close to Mulla
Mustafa’s immediate family. However, despite their active disassociation from the
Kurdish rebellion in the north of the country, they were the first to be targeted by

the regime.

Second Stage
A huge Republican Guard Brigade, supported by helicopters, surrounded the

concentration camp of Quds and Qadissyia in Qushtapa Township. The Ba’athist
soldiers and officers entered the camp and spoke through loud speakers calling
on the people to attend a meeting in Kirkuk city and advising that they would be
brought back afterwards. However, the inhabitants did not believe these words
and did not respond to this call. Therefore, the troops attacked the houses,
searching each one of them and arresting everyone between 10 and 90 years
old. Later, buses with black curtains on the windows deported them to an

unknown place?®.

16 Interviews with many female eye witnessed from victims’ families.
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Document No. 84 from the Director of Public Security, dated 29 March 1983, to
the Secretary of the Commander in Chief, (the Personal Secretary of Saddam
Hussein) reproduced in the appendix confirmed the events:

Upon your Excellency’s request, find below information at hand

about the town of Harir in the governorate of Erbil. Al-Barak,

the Director of Public Security, who ordered the Directorate of

General Security in the Autonomous Region, and Directorate of

General Security in Erbil, to form a special unit led by the

Republican Guards in order to surround the three main

components of Barzanis, Al Quts, Al Qadasir, and Qushtapa in

order to capture all males from Barzani families who are over

15 years old, and transfer them to Baghdad in order to be

received by Sector 3 of the Directorate of General Security in

Baghdad, who can transfer these detainees to Al Muthana
governorate. 7

Third Stage

On 10 August 1983, the same method was used to siege the concentration camp
of Behrike, Harir and Dianna where most of the houses were searched®. The
men were arrested and taken in army buses to Baghdad, and from there, to Al-
Muthana governorate. According to the researcher's fieldwork, these two groups,
a total of 2,225, were taken from Baghdad by a special unit to Nigrat al Salman,
more than 300 km south of Baghdad (N 295, 14.24, E 4557, 13.08) then they
were moved to Abu Aljad (N 2949, 13.00, E 4555 11.83) and Laya (N 2951,
2375, E 4554, 0330). Originally, these two locations were collection camps built
by Abdul Karim Qasim to settle Bedouins moving between Saudi Arabia and Iraq.
The researcher has discovered that the Barzanis were killed in Busaya, between
40-45 km from the two locations and their bodies were found in mass graves 35

km from the triangle border of Irag, Saudi Arabia, and Kuwait.

17, See Telegram No. 84, dated 29 March 1983, from the Directorate of Public Security to the
Secretary of the Commander in Chief in the appendix of this chapter.
18, For the details of this operation see the appendixes at the end of the thesis.
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Document No. 84 mentioned earlier stated the following:
By orders from the former Director of Public Security to
fabricate charges for the important ones, total of 667 charges
were laid for 16 cases. These cases were sent to the
Presidency of Revolutionary Court, the verdict was the death
penalty, no death certificates were sent out and no charges
were laid for the rest of the group, 1558 persons. The sum of
194,648,440 Iraqgi Dinar was received from the deportees and

deposited to the account of the Director of Public Security
Office.

Fourth Stage

On 10 October 1983, the Security Forces put the concentration camps of AL
Qudis and Qadissiya under siege. The young teenagers who were hidden in the
previous stage in wardrobes and refrigerators by their mothers were now

arrested and taken to unknown places.

Fifth Stage
From 1983 to 1990 the Ba’athist assassinated individual Barzanis, and 8,000

male Barzanis disappeared without a trace. The researcher has (individuated)

their mass graves in an investigation lasted fourteen years and still on going.

Sixth Stage

On 23 August 1988, another genocide campaign against the Barzanis came to
an end with the shelling of Barzan with chemical weapons as part of the last face
of Anfal campaign, which ended on 6 September 1988. The Anfal campaign will
be analysed in the following chapter.

The following map summarizes the previous phases.
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Barzanis Forced Displacement and Genocide
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Figure 16 Map No. (15) Forced Displacement and Genocide of Barzani Kurds (1975-
1980- 1983) Source: Author.
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Court Decision

The evidence gathered by the researcher was used against the defendants and
contributed to the final verdict. It was fundamental in order to establish individual
and institutional responsibilities for all the charges contested as from the final
ruling of the IHT. On 3 May 2011, the Iraqi High Criminal Court, Chamber 1,
formed a Court under the Presidency of Judge Asso Mohammed Sofi, and the
membership of Abdul Kathim Hussain Al Sheikh, Jabar Dshar Utaiwi, Afar Asyab
Ibrahin, and Jalil Abbas Ala. The court found the former Minister of Interior and
Member of the Revolutionary Command Council (RCC), Sadon Shakir Mahmod,
former Minister and Member of the RCC, Tarik Aziz, and Director of Ba’ath Party
North Branch and Member of the RCC, Hikmat Mozban, guilty of genocide under
Article 11(1)(a) of the High Iraqgi Criminal Court Statute no. 10 (2005), of forced
displacement as a crime against humanity under Article 12(1)(d) of the Statute,
of torture as a crime against humanity under Article 12(1)(J) of the Statute, and
for committing inhumane acts which cost high pain and psychological and
physical harm against humanity under Article 12(1)(I) of the Statute. Sofyan
Mahir Hassan, in charge of the Republican Guard Brigade was convicted for
genocide under Article 11(a), and torture as a crime against humanity under
Article 12(1)(j). Hamid Yossif Hamadi, Special Secretary of Saddam Hussein,
was convicted for committing inhumane acts causing serious psychological and

physical harm as a crime against humanity under Article 12(1)(l) of the Statute.*®

19, See pages (36,37, 38) of the Case No 4/C2/2009 of Barzani Genocide (dated 3/5/2011) at
IST. The researcher was invited as an International forensic expert for this case in order to
present his findings at Busaya 1 mass grave.

188



Conclusion

It is evident from this case that the state increased its skills, scope of operation
and atrocities by targeting a single group in a very short span of time. It did this
by neglecting the judicial system and by acting in secrecy. The murder of 8,000
Barzanis constituted the blueprint, a sort of pilot project, for a regime that grew
more confident in the perpetration of genocide.

As for the two cases presented before, there is a lack of balance between
the crime and punishment of the crimes committed. The organization required to
carry out a similar operation relied on the complicity of different sections of
Government. In addition, the direct link of these crimes to the leadership is
demonstrated by the documents found, which points directly to the political high
command. Unfortunately, Saddam Hussein’s early death after he was sentenced
for a minor crime, prevented Kurdish people and Barzanis from having their
justice. Only few individuals, mentioned above have been charged and tried for
the disappearance and mass murder of the Barzanis denying Kurdish of their
right to know the whole truth about these events. As for the previous cases this
hindered profoundly any possibility of reconciliation and it is also making difficult
the integration among the different populations in the country.

Enforced disappearance has a long-lasting effect on the families of the
missing person, way beyond the actual crime. The large-scale, state-organized
deportations of whole groups of populations had a devastating effect on the
society. The impact is lingering on even after the oppressive regime has been
toppled off. Therefore the crime of enforced disappearance is defined as
‘ongoing crime' and there should be no time bar for the prosecution of the

perpetrators. However, this is not applicable in Barzanis case. Most of these
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responsible have not been charged or tried and the families are still waiting for
some kind of closure and justice. In the final chapter the researcher will provide
some recommendations regarding the policies that the Iraqi federal government
along with the strategies the KRG should adopt in order to foment the
reconciliation among between Iragi Kurds and Arabs. For the moment it is
important to say that investigating these atrocities constituted an important step
in order to tell people the truth and to avoid the repetition of these crimes in the
future.

This research and its fieldwork constitute the only effort made in order to
exhume and identify the missing Barzanis. Mass graves were discovered in 2005
and 2013. The remains of 606 victims were returned to Kurdistan for burying with

dignity.
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Photos from Barzanis’ mass graves

Figure 18 .Barzani Kurd Blindfolded head at Busaya 2 November 2013.Source: Author.
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Figure 20 Watch and wedding ring Busaya 1 2005. Source: Author.
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Figure 21 Piece of Koran for prayers from Busaya 1 mass grave for Barzani Kurds.
Source: Author.

Figure 22 Damaged Head of Barzani Kurds from Busaya 2 mass graves, November 2013.
Source: Author.
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Figure 23 The researcher at Barzani Kurds Mass Grave Busaya 1, July 2005. Source:
Author.

Figure 24 Researcher at Barzani mass grave Busaya 2, July — November 2013. Source:
Author.
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Figure 25 The Researcher cleaning human remains in Busaya 2 Mass Grave. November
2013. Source: Author.

Figure 26 The Researcher is preparing the remains of a Barzani Kurd from Busaya 2
Mass Grave (November 2013).Source: Author.
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Chapter Seven

Anfal Campaign (State Engineered National Project)

Introduction

The fourth crime considered in this thesis is the Anfal Campaign. After accepting
the concept of genocide with the persecution of Faylee Kurds and implementing
a blueprint policy with the mass murder of the Barzanis, the state was ready to
engineer its national project against the Kurds. As will be explained more in detalil
later in the chapter and in contrast with the previous crimes analysed, the state
did not abuse the judicial system nor acted with speed and secrecy in order to
commit this crime. The Anfal campaign was conducted with the participation of
most of the state agencies and supported by a wide and strong propaganda
campaign against the Kurds were portraited as traitors of Irag and Islam.

As for the previous cases, the researcher was directly involved in the
process to gathering all the evidence to present the case in front of the Iraqi High
Tribunal. It is important before introducing the events, to highlight that, because
of the fieldwork carried out by the researcher the sources used in this chapter are
mainly primary sources some of which still undisclosed. Most of them were
gathered by the researcher in his role as minister of Human Rights of the Kurdish
Regional Government between 2001 and 2005. All the information has been
collected in two different stages: the first one pre 2003, were documents held in
the United States since the uprising of 1991. The researcher accessed them in
order to organize the fieldwork on site. The second lot of information was
gathered after 2003 and the fall of Saddam Hussein. These came from former

collaborators of the regime and from people working with the Ba’ath party. In
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order to investigate these events, the researcher as in the case of the Barzanis
participated in a fieldwork whose purpose was to dig the mass graves in order to
gather the forensic evidence necessary and to build up the case against the Iraqi
government and to identify personal and institutional responsibilities. Some of the
photographs taken during the excavation are reproduced in the appendix to this
chapter. After a short background to the Anfal campaign, this chapter will
reconstruct, through the evidence gathered, how it has been considered
genocide by the IHT and more recently by the international community. Later, it
will explain the legal outcome of the trial and their consequences for the current
coexistence of Iraqi Arabs and Kurds and the challenges of the Kurdish Regional

Government in trying to heal this fracture in post 2003 Iraqg.

Background to Anfal Campaign

In his book “Saddam’s word: Political Discourse in Iraq” (1998), Ofra Bengio
offers a crucial analysis of the political discourse used by the Ba’ath party and
Saddam Hussein in the different stages of their power. The word(s) used, the
way the regime defined its friends and its enemies, the influence of the
philosophy of ‘Arab Unity’, was always present in the regime’s discourse.
However, the manipulation of the different discourses used by the regime during
its years in power reflect the inevitable changes in the balance of power and the
particular historical circumstances in which they find themselves. At the
beginning of its rule, the regime pretented to adopt a secular stance. There is no
mention in its rhetoric of any religious content, not even when the regime was
promoting the identification between being an Arab and a Muslim. It was during
the Iran-lraq war that the Ba’ath party broke its silence on religion and the

rhetoric started to change. Bengio describes this change as follows:
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This approach — implying the secular character of the state

and the separation of state and religion — remained official

policy for only a few years, until the early 1980s. Cracks

started to appear in it even earlier, caused by the pressures

of domestic developments. The above warning against the

politicization of religion notwithstanding, the association for

Religious Guidance (Jam’iya al-dini) “in the light of Ba’ath

principles” became active in the middle of 1977, if not earlier.

Set up by the party, it apparently served as an instrument of

domestic intelligence gathering in religious quarters. Later, it

was renamed the Committee for Religious Indoctrination

(Lajnat al-taw’iya al-diniyya) (Bengio, 178).
This trend becomes even more evident at the beginning of the 1980s and the war
with Iran. In that moment in history Saddam and the Ba’ath party needed to divert
the attention from the internal confrontation to the external war. In doing so their
propaganda had to change in order to harvest the wider possible consensus. In
this context references to the Quran became very common in Saddam’s
speeches that started portraying all the enemies of Iraq as infidels and non-
Muslims justifying the war in religious term. For example, as referred by Bengio,
on one occasion Saddam quotes the battle of Badr (13 March 624 or 17
Marathan 2" of the Hegira) making a direct reference to an episode in which a
small group of Muslim defeated an enemy three times their number quoting
directly from Al-Anfal surat.

This strategy suggested a swift change not only in the language but also in
the target of Saddam’s regime and the Ba’ath party: starting from this moment
they were not a nation struggling against western imperialism along with the
Soviet Union. As of that point in time an enemy of the state would be defined as
those who are against Saddam, the defender of real Islam. This in tune with the

new rhetoric promoting the identification between Saddam and the prophet

Mohammed. In an effort to wipe out external and internal resistance, the regime
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started to refer to the holy texts. It was in this context of high religious rhetoric
that the campaign against the Kurds started. Saddam wanted to exploit the
religious meaning of Anfal, which is associated with the distribution of booty
amongst Muslim fighters.* This had the purpose to condition the army’s
psychology around the material gain when implementing the operation rewarding
the soldiers for their combat performance and victory. In fact the Al-Anfal Surat
verse 41 in the manipulated version of the regime was intended to incite Muslims
to fight against the infidels with the promise of the booty. It says:

Know that whatever spoils you take, a fifth of it belongs to

God and the prophet, and to family and orphans and the

poor, and the traveller, if you believe in God and what we

sent down on our servant on the Day of Deliverance, the day

the two forces met. God is powerful over everything. (Quran

in the translation by Arthur J. Droge, p. 110)
As well as to incite Iraqgis to fight war, these words were intended to scare the
enemy in this case the Kurds with the threat of depriving them of their land and
wealth. According to the Qur’an, early Muslims fought in harsh conditions, and in
order to call more people to the fight the enemy’s booty was distributed among
the conquring soldiers.? Considering himself the custodian of Islam and the
representative of Mohammed, Saddam’s intent was that of justifying the atrocities
he was planning to commit against the Kurds.3 This was achieved by accusing
them of betrayal and treachery, in the same way the prophet Mohammed did with
the tribes that opposed him “Bani Qingaa” and “Bani Natheer”. By using the same

words 4 to address the Kurds and their national movement, Saddam and his

numerous security organizations created the ideological conditions and

. Mahdi Razak Allah Ahmad, Al Sira Al Nabawiya fi thawe al Masader al asliya, Riyad 2011.
. Al Sheikh Mohammed AL Khothari, Nour AL Yakin fi Sirat Said Al Morslin, Beirut 2004.

1

2

3. Abdul Aziz Rashid Al Ubaidi, Min Maarek Al Muslimin Fi Ramathan, Al Riyad, 1994.

4. Abdul Malik Bin Hisham, Al Sira Al Nabawiya, Tahkik Mustafa Al Saka wa Al Akhareen.
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justification for their annihilation. In addition, the reference to the Al-Anfal Surat
verse 17, mentioned also by Bengio, in which the prophet says: “You did not Kkill
them, but God killed them, and you did not throw when you threw, but God threw,
and (he did that) in order to test the believers (with) a good test from Himself.
Surely God is hearing, knowing”, strongly suggest to who ever is listening that

this war against the infidels is a holy and legitimate one.

The State Crime of Al-Anfal

The fact that the Kurdish region has been at the centre of the war against Iran
contributed greatly to the planning and staging of the Al-Anfal campaign. In
addition, by 1988 the Iragi government, confident of the support of the Arab
countries counted on the international support as well due to the balance of
power existing in the area®. The political situation in Iraq during that period and
the manner in which it managed the state, as well as the regional and local
circumstances of Kurdistan, required a political leadership in order to gain the
national rights for the Kurds. In the meantime, the Kurds called for the
Peshmerga to defend them and mounted pressure on the government to respond
to their demands in achieving Kurdish national goals. International politics and
the interests of the superpowers have hindered the Kurds from seeking their full
rights as well as been unable to secure its full national rights. The conflict
between both parties was not resolved not even when international diplomacy
could be used®. Regarding a possible reaction by the international community; it

is interesting to report a conversation that Arif Qurbani mentioned in his book

5. Cameron R. Hume, The United Nations, Iran, and Irag: How Peacekeeping Changed, An
Institution for the Study of Diplomacy, Indiana University Press, 1994.
6. Aida Ali Sir Aldeen, Al Masalla Al Kurdiya fi Malaf Al Siyasa Al Dawliya (Beirut: Dar Al Itifak Al
Arabiya, 2000).
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entitled Shahid Halakani Anfal published in Sulaimaniya in 2002, a conversation
occurred in 1983 between the representative of the PUK Mr. Fraydon Abdul Kadir
and the Iraqi foreign minister Tarik Aziz. With the following threatening words, the
Iragi minister predicted what it would happen to the Kurds at the end of the war
against Iran:

We will not fall down, never miscalculate, because we have full

back up from international community in order to control Iran.

One day this war will be over and if you go back to your national

front you will do a good job for us and we will not forget it, but if

not you do at the end of the war which will definitely come one

day, we will turn the army we have against Iran against you and

we will destroy you completely. Your nation and your country

and nobody in the international community will hear your voice.

This is what you have to tell your leaders. (Arif Qurbani, 2002)
This encouraged the authorities to divert their troops far away from the combat
line with Iran in order to achieve military and psychological gains on the ground,
to govern the torn post-war Iraq and get rid of the frustration that accompanied
them throughout the eight years of war.” In fact, the war against Iran diverted the
attention from the internal insurgence. Saddam Hussein decided that this was the
moment to eliminate the Kurds and to guarantee a smooth post war period. The
central government in Kurdistan during and after the campaign had huge military
presence including three military corps, reserve of Republican Guards backed by
Kirkuk and Mosul air force bases and strategically Al-Bakr airbase, also
supported by field Wings Aviation army helicopters from Erbil, Suleimania and
Mosul. Further, it consisted of intelligence backed by the North and East

intelligence office as well as by the Autonomous Region Intelligence Directorate

and the Military Intelligence from every brigade and corps and Erbil, Suleimania

7. Abdul Halim Abu Gazala, Irag-lran War1980-1988 (Cairo, Al Ahram Publisher, 1993) pp. 135-
140.
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and Dohuk Security Directorates. They all have the skill and unlimited capacity
reporting to one united military, political body. There was also a network of light
regiments (some times named National Defense Battalions, National Defense
Regiments, in Kurdish they have been named as Jash) from local faithful to the
regime covering the region, who could move in the battlefield without restriction.
As for the Kurdish side in the battlefield, it comprised no more than 35,000
Peshmerga fighters from the two leading leadership of Kurdistan Democratic
Party, and Patriotic Union of Kurdistan, however, the constant conflict between
the two parties it undermined the unity of the combat efforts. They were armed
with light machine guns “Berno or Kalashnikov”, mortars and anti-tank launchers
(RPG7) and some fixed anti-aircraft. Despite the superiority of the central
government forces; there was no room for negotiations, and the Kurds were
inevitably drawn to war.®

The government chose a suitable time to carry out the Anfal campaign, the
Iragi forces had achieved tangible success in the battlefield with Iran and
adjusted the balance of forces with Iranians. The Iragi army was aware that a
curtain of primary and supportive fire that will cause a shock in the opponent and
lift their morale. It prepared for the fight in the spirit of anticipation to gain rewards
the leadership has promised which will give them further combat motivation. To
sustain morale, the leadership mobilised a huge media, administrative and
psychological effort to create a challenging atmosphere.

As for the Kurdish side, it entered the battleground and had no choice but
to defend themselves. In the circumstances, the whole Iraq was silent as if this is

irrelevant to them; the international community was silent as the perpetrators

8. Meeting with Ezzadin Barwari, member of KDP political Bureau was in charge of Kirkuk sector
during Anfal campaign, Erbil, October 2011.
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wished. The Peshmerga prepared to defend the land, but unfortunately, due to

the overwhelming power of the Iragi army they had to retreat.®

Premeditated Crime

It is important, in order to understand the development of the events and also to
analyse the legal frame in which the responsible were tried to present evidence
that show the premeditation of this crime. In contrast with the other crimes
analysed until now, this one and the one committed in Halabja, involved the
complicity of many military and political authorities. As we will see more in detalil
later in the chapter, the reason lies in the evidence that Saddam Hussein himself
as the Supreme Command of the Armed Forces ordered to formation of Special
Forces to carry out the operation. The outcome was a huge combat force formed
by three corps based in Kirkuk, Mansouriet Al-Jabal and Erbil. When orders were
handed down from the General Command to commence the operation, the Air
force, and started a propaganda campaign on two fronts: the first one had the
purpose to convince the Iragis and the international community of the need for
this campaign, in order to keep peace and guarantee the unity of the country.
The second one had the purpose of reducing the strength of the Kurdish
resistance by dividing and isolating them from their national movement by issuing
a general amnesty to all who fought against the central government. This was
achieved by issuing an explicit decree from the Revolution Command Council,
the highest authority in the country signed by Saddam Hussein himself.

The events occurred in the immediate aftermath of the Anfal campaign

prove the intent of resolving the Kurdish issue by destroying them. In fact, the

9. Meeting Ezzadin Barwari, Ibid.
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documents show that this amnesty was used to trap the Kurdish youth in
concentration camps. In addition Ba'ath Party Committees were formed
supported by intelligence and security units in order to check the applicability of
the amnesty on every individual case. Those committees had the power to detain
and isolate whoever fell into pre-established categories (male, female, loyal, not
loyal, good tribe, bad tribe, etc.) regardless of the amnesty.1° All these
organisations had the intent to weaken the Kurdish National Movement and its
combat ability by blocking the enlisting of fighters into its ranks. After the deadline
set for the amnesty, the field commanders received orders from the government
to detain in concentration and then execute 1,800 youths who posed a risk to the

country. They were executed on 21 December 1988.11

The Anfal Campaign Plan and Implementation Phases

The General Command of the Armed Forces identified two areas for their
operations; the first stretched from Kalar (Lat. 34.638 Long 45 03 30) in Diyala
(Lat. 33.735 Long 45 03 36), south to the east of Tuz (Lat. 35. 303333 Long.
44.3308333) in Salahaddin extending to east of Tobzawa and Dibs (Lat. 35. 7
Long. 44 .11) in Kirkuk (Lat. 35 468 long. 44 35400), then to Shaglawa (Lat. 36
398 0 Long 44 33 777) in Erbil in the north to further stretch eastward to the
Iran-Iraq border to descend toward the south to Rania (Lat. 36 258 Long. 44
88100) then Dokan lake (Lat. 35 929 Long. 44 9620) north of Suleimania (Lat.
35 56 17 Long. 45 44110). In the south-west down to the west of Halabja (Lat.
35 5617 Long. 45 4411) then Qaratu (Lat. 34.6066667 Long. 45.49 22 22 2)

and Kalar (Lat. 34.638 Long. 45 32 22) composing a rectangular battlegrounds

10, Genocide in Irag: The Anfal Campaign Against the Kurds, A Middle East Watch Report,
Human Rights Watch, New York, 1993.
11 ibid.
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occupying a large part of Kurdistan. The second area stretched from North of

Mosul towards Duhok and Zakho, to move towards to the east and end in the

south creating a semi-circle shape as outlined in the map below:

Anfal Crime Fields
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Figure 27 Map No. (16) 8 Stages of Anfal. Source: Author.

The government prepared the battleground to achieve the greatest possible

physical and psychological destruction to the Kurds, bolstered by the intention to
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clear the area and to make it uninhabitable. The authorities did not only bomb
villages but flattened especially the ones that resisted and burned them to
prevent the residents from returning.'? Ali Hassan Al-Majeed'® was given the full
authority as the commander of the security, military and ground operations. He
was given the absolute power from the president and the Supreme Commander
of the Armed Forces.4

The military operations began on 23 February 1988 and expanded
gradually to include the First and Fifth corps on several fronts: Qadir Karam,
Sordash, Raniya and Qaladiza. The Bahdinan region was assigned to the fifth
corps, while the second corps was given a minor role in the region. The main aim
of the campaign was to invade the region from Chamchamal (Lat. 35.53400
Long. 44 8310), Bazian (Lat. 35 5999 Long. 45 137 11), Qaradagh (Lat. 35 31
00 Long, 45 39 99) to Kalar border and the surrounding areas depending on
infantry backed by tanks and armoured personnel carriers. Jet fighters were
involved in the attack. Their mission was to attack the Peshmerga with close

range air raids and with guided rockets and machine guns.

The Eight Phases of Anfal

First Anfal (21 February 1988 — 18 March 1988)

Artillery and air bombardment started in the morning of 23 of February 1988.
After several hours in the same day the first corps attacked the headquarters of

the Patriotic Union of Kurdistan and its command centres in Sergelo and Bergelo.

12, Rauff Akrawi, Al Hamla Al Badinan wa Awtha al lajieen (Erbil: Dar Aras, 2002).

13 Ali Hassan Al Majid (30 November 1941 - 25 January 2010), He was first cousin of Saddam
Hussein. He was appointed to many positions during Ba’ath Party’s era in Iraq such as Interior
minister, Defence minister, and chief of Iragi intelligence service and governor of Kuwait during
Iraqg’s invasion.

14, See RCC decree No. 160 on 29 March 1987.appendix no.(1)
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The troops continued their close fight backed by heavy artillery and air support
for three weeks. The Peshmerga resistance was intense. As the map below

shows during this stage the battlegrounds covered about 1,154 square

kilometres.

Anfal Operation Stage 1 ( 23 February - 19 March 1988 )
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Figure 28 Map No. (17) Anfal Campaign Stage 1. Source: Author.

Second Anfal (22 March — 2 April 1988)

After the Iraqi troops achieved some success to invade the area mentioned in the
first Anfal, they took a few days to get re-organised and to count their losses
before re-grouping. The second phase started on 22" of March where
Qaradagh, Bazian and Darbandikhan (Lat. 35 10700 Long. 45 68722) in
Suleimanyia governorate were attacked. The fight continued until April 1. The

attack took place strategically after Newroz, the Kurdish celebration of the New
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Year. This had the purpose of taking the Peshmerga by surprise while isolating
them from the civilians. The fight for this stage lasted until the end of March,
shorter than the first Anfal due to the casualties suffered by the Peshmerga. In
the meantime the insurgents had to focus on assisting the wave of Kurdish
civilians who were seeking refuge in Iran. This stage covered 1,484 square

kilometres as showed in the map below:

Anfal Operation Stage 2 ( 22 March - 2 April 1988)
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Figure 29 Map No. (18) Anfal Campaign Stage 2. Source Author.

Third Anfal

On April 7 the corps involved concentrated in the area they captured, destroying
all Peshmerga headquarters and building a barrier in order to prevent people
from reaching the Iran-lraq border. They surrounded the battlegrounds to help
the first corps to carry out further attacks and invade Garmian the region east of

Kirkuk, Kalar, Bawnoor (Lat. 34 8240 Long. 45 5090), Kafri (Lat. 34.6890 Long.
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44 9570), Dooz, Singaw (Lat. 35 2870 Long. 45 1750) and Qadir Karam (Lat.
35.20333 Long. 44.89444). The Iraqi armed occupied most of the countryside in
the Kurdistan region until the 20" of the same month.

This was the most devastating stage and the most effective amongst other
Anfal stages due to the heavy casualties on the Kurdish side in the battlefields. In
addition most of the deportation of civilians were carried out in this phase. The
purpose to make Kurdistan’s country side a barren land in order to annihilate the
Kurdish National Movement and continue the Arabization campaign the
government has started before. This extensive campaign has contributed,
according to some sources, to the killing of some 150,000 from the total number
of 180,000 who disappeared in the Anfal campaign. This stage covered 3,273

square kilometres in total as showed in the map below.

Anfal Operation Stage 3 (7 - 20 April 1988 )
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Figure 30 Map No. (19) Anfal Campaign Stage 3. Source Author.
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Fourth Anfal
The fighting started on the first of May to include all the targets in Small Zab

basin, in the plains of Zai Bichuk and the surrounding area including Koya region
(Lat. 36 0840 Long. 44 6280), Taktak (Lat. 35 8900 Long. 44 5860), Aghjiler,
Nawshwan, and concluded after a week on May 8. This stage covered roughly

about 2,818 square kilometres as in the map below.

Anfal Operation Stage 4 ( 3 - 8 May 1988 )
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Figure 31 Map No. (20) Anfal Campaign Stage 4. Source: Author.

Anfal five, six and seven

These three stages overlapped to cover most of the mountainous area in Erbil
governorate. The forces embarked on attacks on 15" of May until the 7" of July.
These stages witnessed the harshest fight between the two parties. The
government mobilized all military units, and the Peshmerga resisted valiantly

forcing the attacking Iragi units to retreat temporarily before resuming the attack
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at the end of July. The confrontation ended the first week of August and the Iraqi
army announced the cleansing of the region from what it called “Saboteurs”. A
map of these three phases is available below:

Anfal Operations (5,6, 7)
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Figure 32 Figure 30. Map No. (21) Anfal Campaign Stages 5, 6 and 7. Source: Author.

Eighth Anfal

At the conclusion of the seventh Anfal which covered parts of the governorates of
Diyala, Sallahuddin, and rural areas of Kirkuk, Suleimaniya and Erbil, and the
cease fire in the Iran-lraqg war, the General Command felt relieved from the
burden of war and had more time for revenge. This stage of the aggression
included the Bahdinan region, the area between north of Mosul to Amedi, Akre,
Zakho, Shekhan, Duhok to the Turkish-Iraqi border, this was the eighth stage and

called the “Final Anfal” and lasted from 25" of August to the 6™ of September. At
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this point the general Command announced the outright victory over the Kurdish
enemy. At the same time the amnesty mentioned above was announced with the
massive deportation of the survivors. This stage of Anfal covered roughly about

6,228 square kilometres as showed in the map below.

Badinan Anfal Operation Stage 8 ( 25 August - 6 September 1988 )
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Figure 33 Map No. (22) Anfal Campaign Stage 8. Source: Author.

After 2003, and with extensive efforts from the researcher, a few mass graves of
innocent people, victims of Anfal were found. The researcher managed to find out
of 103 victims of Anfal at Nigrat Al Salman during his fieldwork for this thesis.*®
The Iragi Supreme Criminal Court used the evidence gathered during this

research in order to build up the Anfal case.!®

15, Mohammed Ihsan, Mass Graves in Iraq, KRG Council of Ministers, 2008.
16 Some photographs taken during the excavation of the Anfal mass graves have been
reproduced in the appendix at the end of this chapter, including one example of the 103 death
certificates.
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As seen the Anfal military operations required the involvement of a long
chain of command and this contributed to the evidence towards the charge for
genocide. This is evident from official documents, including decree 160 issued by
the Revolutionary Command Council authorising Ali Hassan Al-Majeed to kill the
largest number of villagers and eradicate all signs of life, including all human and
livestock.1” In addition to this evidence the intent of the government to commit
genocide is proven by the existence of another documentation that the
researcher found during his fieldwork and that he reproduces partially in the
appendix to this chapter. As already mentioned, when when hostilities were over,
the government, with the excuse of the amnesty, gathered surviving Kurds and
deported them to Nigrat Al Salman near the Saudi border. Upon their arrival at
Nigrat Al Salman, a concentration camp in the middle of the desert they were
forced to live in appalling conditions. During his fieldwork, the researcher found
more than 325 graves of Kurdish people who were at Nigrat Al Salam*® and died
of torture between 1987 and 1989.1° The evidence above is a clear indication this
happened in clear violation of International Laws; in addition it proves that
Saddam Hussein, Ali Hassan Al-Majid (Commander in Charge of the operations),
Sultan Hashim (Commander of 15t Corps), Sabir Al Dori (the Director of Military
intelligence), Farhan Motlik Aljebori (Director of Eastern directorate of

Intelligence), Hussain Rashid (Deputy to chief of the staff for operations), Tahir

17, See document no. 4008 dated 20" June1987 from the Northern Bureau of the Ba’ath Party,
headed by Ali Hassa Al Majid to all corps and security and intelligent organizations regarding how
to deal with the Kurdish prohibited areas. See appendix no. 2 of this chapter.
18, See photographs of the prison at the end of this chapter.
19 Interview with Mr. Jabar Thanoon, military driver at Nigrat Al Salman jail. From Samawa,
interviewed, August, 2011.
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Tawfil Al Ani (Secretary for Nothern Bureau of Baath Party) and others committed

genocide against the Kurds.?°

The Prosecution of Detainees

The military operations concluded on 20 April 1988 and they were followed by the
explicit orders to flatten any remaining house and detain any survivor. Later,
witnesses told the court that military vehicles transported the captives to a
concentration camp in Topzawa a region near Kirkuk. The detainees included the
transport of “elderly, women and children” to concentration camps in
open/exposed trucks “Eva type” in severe cold rainy weather. Witnesses reported
that they were exhausted, most haven’t had any food or drink as if they were
been enslaved. The documents found also reported the formation of special
committees from the Topzawa camp leadership, North Military Intelligence,
Directorate of Security of Autonomous region, intelligence of North, and Kirkuk
hospital to oversee the immediate execution of detainees in concentration camps
and other tasks related to prosecution.?? According to the witnesses men
between 14 and 45 years old were immediately isolated and executed. This led
to the temporary detention of elderly men, women and children. All the rest of the
detainees aged over 45 were transferred to the concentration camp of Dibis.
While some women were killed and some other prisoners were displaced to

unknown locations.?2

20, See appendix no. 3 of this chapter for the list of the accused members of Ba’ath Party who
participated in Anfal Campaign including many Kurds.
21, Testimony of the accused Farhan Al Jabouri, Anfal Case at Iragi High Criminal Tribunal, pp.
305-963. Also see document no. 1467 of 6 April 1989 from Taemim Mukhbaral Office regarding
the execution of the elderly people after checking that they no more important information.
22 Bill of indictment for Anfal case, Iraqi High Criminal Tribunal, No. 1/2" C/dated 24/6/2007.
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According to the evidence mentioned above the Anfal campaign was
judged as genocide in line with the letter and spirit of the International
Convention. Therefore, all who took part in it were found guilty. In addition to the
gathered evidence, the regime admitted to the crimes openly when during a visit
by a Kurdish delegation to Baghdad, asked about the fate of 1,800 missing in
Anfal operations, Ali Hassan Al-Majeed said “why is all this exaggeration when
the number didn’t actually exceed 100,000”.2° The Swedish and Norwegian
parliaments already recognised Anfal campaign as genocide and a crime against
humanity and the British parliament voted unanimously along these times on

28/2/201224,

Conclusion

There are different reasons for considering this crime as a national project
engineered by the state. First, as we have seen the use of a powerful
propaganda machine made possible the backing of the rest of the population by
fomenting the hatred towards the Kurds. In addition, the involvement of most of
the government agencies revealed the increased military capability of the state.
The size of the theatre of the attack increased involving a wider geographical
area including Kirkuk, main target of the Arabization campaign described in
Chapter 4. In addition, the time of the continuous genocide was longer than any
other crime described in this work. The following table shows the extent of the
size of the atrocities commited by the state of Irag against the Kurdish population

during the Anfal campaign.

23, Meeting with Dr.Mahmud Othman, member of the negotiation team with Baghdad after 1991
uprising, Erbil. February 2011.
24, www.krg.org. Accessed 11 July 2013.
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Death-toll 182,000 Kurds

Villages destroyed 2,451
Mosques destroyed 2,027
Deportation and refugees to Turkey and 1,000s
Iran
Confiscations including land properties, Millions of dollars
etc.

Huge damage to the environment and

nature
Destruction of water springs 100
Mines More than 25 million mines planted in
Kurdistan during the state engineered
genocides

As explained more in detail later, despite the extent of the damage and the
involvement of most of the state agencies, the judicial system was able to try only
a small number of perpetrators of this crime. In his article entitled ‘A Ciritical
Guide to the Iragi High Tribunal’'s Anfal Judgement: Genocide Against the Kurds’
published in volume 30 of the Michigan Journal of International Law pp. 305-
412), Jennifer Trahan, denounces the deficiencies of the IHT along with the
difficulties encountered by its judges to manage a trial with such an impressive
number witnesses and evidence. It would be too long and out of the scope of this
chapter to summarize Trahan’s findings. However, there are a few points that we
have to remember in order to be able to understand fully the impact of this trial on
the process of nation building and in restoring the trust in the federal government
by the Kurdish population. The first one is that the number of people convicted

was completely disproportionate to the amount of the killings committed and to
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the charges against the defendants and this despite a tremendous amount of
physical evidence and witnesses. These crimes were not perpetrated in secrecy
with the complicity of the intelligence service and with an efficient, but limited use
of logistic organization.

These series of crimes that included not only genocide but also crimes
against humanity and war crimes, was an indiscriminate and planned attack
against the Kurds with the intent to destroy them and their land. This required, as
we have seen, a noticeable logistic and organizational effort and for this reason
the impact on the population affected is even greater as well as its right to look
for answers. The second point is that the tribunal that was acting during a state of
occupation and civil war was lacking an outreach program. This meant that the
trial passed almost unnoticed by the majority of the Kurdish population and in this
way it failed in its role communicating its activities. Jennifer Trahan, analysing the
cases of the most famous defendants, also insists on the fact that the IHT was
not able to fully address the question of individual responsibilities and this could
be indicated as a fundamental factor because most of the lower rank military
personnel involved did not face any trial and are still living in the society without
paying for their crimes making difficult the coexistence between Kurds and Arab
Iragis. The propaganda made by the regime against the Kurds depicting them as
infidels and enemies of Islam has long-term consequences and it is still a source
of distrust between the two groups. On the other hand, the Kurdish Regional
Government has to deal with an increasing anti Islamic sentiment in the region
due to the overt manipulation of Islam by the Ba’ath regime in order to discredit,
persecute and kill the Kurds.

The lack of an outreach program by the IHT comes with a lack of efforts in
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this direction. Some recommendations about how to regain the trust and
guarantee a peaceful coexistence between the two groups will be offered later in
the conclusive chapter. For the moment it is fair to say that the victims deserve
that the public know about these crimes by the former Iraqgi regime, and that the
government make an effort in order to raise the awareness in this sense. The
international recognition by Finland, Norway and Great Britain is a first step

towards this goal.

Photos from the fieldwork for Anfal

Figure 34 The researcher at Hatra 1 Mass Grave of Anfal Victims. Source: Author.

Figure 35 In Hatra 1 Mass Grave of Anfal Victims, The researcher find out a pregnant
lady with 7 months baby. Source: John Tample.
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Figure 36 The Researcher during his fieldwork on Anfal Case in the south of Iraq August
2007 Source: Author.

Figure 37 Hatra 1 mass grave before the exhumation. Source: Author.
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Figure 38 Blind folded Anfal victim at Hatra 2 mass grave. Source: Author.

Figure 39 The researcher during his fieldwork on Anfal Case mass graves near Diwaniya
in the south of Irag, March 2010. Source: Author.
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Figure 40 Remains of woman pregnant with seven months baby found at Hatra 1. Source:
Mrs. Sinje.

Figure 42 The Researcher inside Nigrat Al Salman Prison following the stories of Faylee
Kurds genocide. Source: Author.
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Figure 43 Samples of death certificates regarding Anfal victims found by the resercher in
Nigrat Al Salman dated 1988. Source: Author.
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Chapter 8

Genocide and Chemical Weapon (Halabja): The Birth and Development of
the Iraqi Chemical Weapons

Introduction

The fifth and last crime considered in this thesis is the chemical attack by the Iraqi
forces on the civil population of Halabja. This crime differs in nature from the
others. First because of the international exposure it had received since the
beginning, and also because of the excessive use of military power. Halabja
gassing constitutes the extreme use of chemical weapons against the civilian
population in Irag. The scene of the crime was limited to a single city targeted for
its closeness to the Iranian border and suspected for its collaboration with the
enemy. Due to the smaller size of area involved, the level of damage caused by
the attack is still visible in the area. The city was completely destroyed and so the
environment. The consequences of this attack are due to remain for generations
to come.

As for the other crimes considered, the researcher will base his analysis on
two different sets of sources: primary sources will include unpublished interviews
with former Iragi Government personnel, former Kurdish leaders from the
resistance against the regime and on undisclosed official documents. Comparing
their testimonies with the ones heard by the IHT during the trial, the researcher will
reconstruct the development of the chemical arsenal in Irag and the events that led
to its indiscriminate use against a specific sector of the Iraqi population, the Kurds.

The researcher will also refer to the legal requirements necessary to prove the
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physical evidence of the attack as well as the presence of the intent to wipe out a
targeted group of Iraqi citizens, referring to actus rea and to mens rea respectively.

A lot has been mentioned about Halabja's chemical attack because it was
the first time that international media managed to cover such horrendous crime.!
For this reason, this chapter will not rely on the information already given by other
sources but it will focus mainly on how chemical weapons, as instruments of war,
have been used in order to commit genocide against the Kurdish establishing a
direct link between chemical weapons and genocide. According to the Federation
of American Scientists this crime was and still remains the largest chemical
weapons attack directed against a civilian-populated area in history.? All this in
order to demonstrate to the international community that the use of banned
chemical weapons against a civil population cannot be ignored and has to be
punished in order to prevent history from repeating itself. In order to achieve this
goal, this chapter will show how, according to international law on the use of
chemical weapons, all the chain of command must be held responsible for the
crime committed. A recount of the legal outcomes of the trial for the Halabja
campaign will be presented in order to offer the reader an analysis of the long-term
consequences of this crime. The chapter will then conclude by explaining how
these events hindered the relationship between the federal government and the
KRG as well as the whole process of nation building in Iraqg.

Halabja is a Kurdish district that belongs to Sulaimaniya governorate. It lies
roughly 10 miles inside Irag from the Iranian border in southern Kurdistan. In 1988
the population of Halabja was roughly 75,000. During the Iraqg — Iran war, on

Sunday, March 13, 1988, Iranian forces began shelling Iragi military positions in

1. See Ghosts of Halabja by Michael Kelly, London: Praeger Security International, 2008.
2, http://www.fas.org/nuke/quide/irag/cw/program.htm. Accessed 16-10-2013.
224



http://www.fas.org/nuke/guide/iraq/cw/program.htm

and around the city of Halabja, and by Tuesday, March 15, Iranian advance forces
(Pazdaran)? already reached the Zalim River 5 kilometres south of Halabja where
they started to destroy the bridge in order to prevent Iraqgis’ return. At the same
time the Iragi government started to cut the electricity, water and telephone lines
from the city. With the town completed isolated and disarmed, Saddam’s forces
counterattacked the next day, first with napalm then with conventional bombs and
artillery and finally with gas killing 5,000 and wounding 15,000 civilian Kurds.* On
the same day Iraqgi helicopters started to bomb the mountains around the city while
aircrafts bombed inside it. The People of Halabja described that day as if it was the
end of the world.®> They tried to hide themselves down into tunnels, cellars and
basements in order to escape certain death. As we will see more in detail from the
interviews mentioned later, by 11 am the same day the Iraqi army started bombing
the city with chemical weapons. Saddam’s Hussein direct responsibility for this
crime can be found in the secret memo no.153 date March 16 1988 sent from the
Office of the chief of staff to the headquarter of the 15t Corps, signed by Brigade
General Staff Nazar Abdul Karim Faizal Al Khazraji reproduced in appendix.®
According to another memo no. 7371 dated March 31, 1987 sent from the General
Military Intelligent to the Headquarter of Military Staff, hand written for security
purposes, this was not the first time that Iraqi forces used chemical weapons
against their own citizens, this happened before in the areas of Siyosinan, Askar

Goptapa, Balisan and Shaikh setting a dangerous precedent.”

3. Pazdaran was the Persian word for the Revolutionary Guards during the Irag-Iran War.

4. Taha Baban, alam al kurd al morab (Erbil: Aras Publisher, 2008) pp.10-24.

5 Interview with Harme Faraj Abdula. She was 12 years old girl hiding in basement with some
relatives during that day and she lost all members of her family during that attack, Sulaimaniya,
April 2012.

6. See appendix no. 1 of this chapter for the original copy.
7. For the original copy, see appendix no. 2 of this chapter for memo no. 7371 of 31 March 1987.
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A survivor named Aras Abed Akra, who was 20 years old at the time of the

events told his story to a reporter of the Financial Times in 2002. He said:

We could smell something strange like rotten eggs. Down in our shelter

we felt short of breath. A soldier went out and next door he saw that the

birds in the cage of our neighbour were all dead. We stayed in the

shelter until evening, but then | just wanted to escape. We wrapped our

faces in wet towels. It was hard to breathe. One friend became blind

immediately when he removed his towel. We were confused and lost,

we couldn’t see more than a meter ahead.?
Kaven Golestan, a Pulitzer Prize Winning Iranian photographer, withessed the
Iragi MiG-26 sortie from outside Halabja: “it was not as a nuclear mushroom cloud,
but several smaller ones: thick smoke.” Golestan then entered the city after the
bombing with a gas mask and protective suit to cover the story via military
helicopter:

It was life frozen. Life had stopped, like watching a film and

suddenly it hangs on one frame. It was a new kind of death to me.

You went into a room, a kitchen and you saw the body of a women

holding a knife where she had been cutting a carrot. The aftermath

was worse. Victims were still being brought in. Some villagers came

to our shop. They had 15 or 16 beautiful children, begging us to

take them to the hospital. So all the press sat there and we were

each handed a child to carry. As we took off, fluid came out of my

little girl’'s mouth and she died in my arms.®
Despite of all what Iraqi did to Kurds in Halabja, they started to campaign that
Iranians were behind that attack. This campaign lasted until March 1991 uprising
during the first Gulf War when the Kurds and the coalition forces gathered the
documentation related to this case. Only then, the Kurds were able to access most
of the documents related to that attack and the international community started to

accept the fact Iraq used chemical weapons against the Kurds. Saddam Hussein

admitted during the first half of the Anfal trial that he used chemical weapons

8. Guy Dinsmore, ‘The Enduring Pain of Halabja’, The Financial Times, July 10, 2002.
9. Ibid.
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against Iran but he denied attacking Iraqi Kurds. This despite all the evidence
produced and despite Ali Hassan Majid admitted that he had used them and he will
never hesitate to do it again.'® Saddam Hussein was never tried for Anfal despite
all the evidence against him.

It is important, in order to analyse these facts and their consequences, to
understand how the idea of the use of chemical weapons, banned by the
international community became acceptable during Saddam’s regime. Two are the
fundamental aspects of this exercise: the first one is that it is paramount to
understand how a regime with no prior history of use of chemical weapons is able
not only to produce them, but also to use them despite its ban by international law.
Second, how this can be prevented in the future and what was the culture of
violence behind it.

Since, as mentioned earlier, the facts are available and the different phases
of the crime are in the public domain, the researcher opted for a different approach
starting with the history of the development, production and use of chemical
weapons narrated by the military personnel, some of who did not want to be

mentioned for security reasons.

Chemical weapons in Iraq

Neither Iraq nor its army, established in 1921, was interested in chemical weapons
despite their extensive during World War | and their consequent ban agreed by
western countries in 1925. This lack of interest was due to different reasons: the
first one is that since its foundation up to the mid-20" century Iraq did not have

enough scientists specialized in pharmacology and chemistry. Even the scientists

10 For Iraqi’s allegations, see Zanders, John Pascal. Iranian Use of Chemical Weapons: A Critical
Analysis of Past Allegations. SIPRI Chemical and Biological Warfare Project (March 7, 2001),
briefing available at http://cns.miis.edu/pubs/programs/dc/briefs/030701.htm
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who were established were merely teachers and traditional pharmacists. Irag also
lacked the infrastructure for the chemical or alternative industries. Even the
significant oil revenues, in the first half of the last century, were not enough to
support the infrastructure necessary for the chemical weapons. In addition, its lack
of political instability prevented Iraq and most of its neighbouring countries from
allocating sufficient funds for scientific research. For example, in the eighties Iraq
allocated no more than 0.02% of its internal revenue to science against the 4.2%
spent by Israel.!

Until 1958 the Iraqi Governments was aware of their limits imposed by the
international community and did not want to cause an international imbalance in
the operation of conflict management, therefore, it focused mainly on internal
issues. This situation continued even after 1968 and the rise to power of the Ba’ath
party. Iragi governments were not interested in establishing huge armies because
the Iragi army was originally established, and in large part is still the same, in order
to deal with internal opposition, and border protection has always been a second
priority. This explains the defensive ideology of the army prior to 1968. Even in
1964 when the Iragi military establishment started thinking of introducing chemical
warfare in its multiple fields, it was just for a defensive purpose. In fact the main
focus was on the production of military equipment to protect soldiers in case of a
chemical attack. According to one of the witnesses interviewed, this was a widely
common practice within all armies similar to the Iragi one at the time.*? In addition,

Irag being a developing country, its military capability depended strongly on other,

11, Ahmad Thabit, Jawanib al Siraa al arabi al Israeli wa majalatihi, Al Jazirah, 3 October 2004.
12 Meeting Staff General S. A. from Iragi Chemical Branch, former Iragi Officer, Baghdad,
November, 2012.
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more developed countries that did not have any interest in giving Iraq the

possibility of building chemical weapons.

The Development of the Iraqi Chemical Weapons

After 1958 and the falling of the monarchy, Iraq became closer to the eastern block
and in this way was able to distance itself from the boundaries set by the western
countries regarding the control on armaments. In the mid-sixties it bought from the
Soviet Union defensive chemical equipment and started sending officers to be
trained for its use. On their return the officers started working in two directions:
first, they founded a new unit separated from the Military Corps of Engineers and
founded a school were the officers could be trained. The school was named first
“Atomic and Mass Warfare School”.'® They selected “Al-Tajee Camp” as a
permanent base for the school and the department and then later it was
transferred to “Khan Bani Saad Camp” closer to Baghdad. This Branch developed
slowly before 1968 and then accelerated after that, in harmony with the fast
development of all other branches of the Iraqi Army. In each military division,
including aviation, new chemical platoons and squads were formed and until the
end of the Iran-lIraq war. One of them was a chemical platoon at battalion level and
was in charge of the decontamination of the soldiers, the second for the
decontamination of equipment and machineries, the third one of chemical
reconnaissance. According to a general of the former Iraqgi army interviewed there
were also with the Corps Staff Members a Chemical Staff Officer, while in the

headquarters there were two Chemical Platoons and a Napalm Squad attached to

13, Irag’s Armed Forces: An Analytical History, London and New York: out Ledge. ISBN 0-415-
40078-3.
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the Chemical Branch Department whose duty was to support the military units with
chemical weapons when needed.'*

In 1968, with the Ba’ath party, the interest for chemical weapons spiralled
for political reasons. That same year, the party established, within the Public
Relation Office, the base for the Intelligence Service - Mukhabarat - for Chemical
matters.*®> According to the documents found, they transferred staff member’s
officers from the Chemical Department as well as pharmacists who worked in
special laboratories connected to this office. The General directorate of Security
made a similar effort sending 40 students to the United States to specialize in
chemistry. These became the first scientists trained abroad to collaborate, in the
mid-seventies, in the production of chemical weapons in a location called Al-
Kamalia east of Baghdad. In 1979 CS'® was manufactured and this success
resulted in the building of a new facilities called Al-Muthana. It was built close to
Samara’a and these facilities equipped with laboratories were devoted entirely to
producing material for military use. In the following years they managed to expand
the production from the simple CS to Mustard Gas, Bubble Factors, Nerve Agents,
Sarin and Zouman.'” This facility was under the supervision of Husain Kamil*®

who, with the collaboration of some German and Dutch companies protected

14, Meeting with Brigade General F. H. Division commander in Former Iraqi Army.

15, The researcher has found documents from Iragi Mukharabat confirming the existence of

chemical branch at their headquarters since 1971.

16 A gas causing tears, salivation, and painful breathing, used in civil disturbances; ortho-

chlorobenzal malononitrile. Formula: C6H4CICH:C(CN)2

http://www.collinsdictionary.com/dictionary/english/cs-gas Accessed: 17/10/2013.

17, Meeting with Chemical Brigade Khalid Ali Maho Al Sufi, Mosul, March 2012.

18, Hussain Kame (1954 — 23 February 1996) was the son-in-law and second cousin of Iraqi leader

Saddam Hussein. He defected to Jordan and assisted United Nations Special Commission

(UNSCOM) and International Atomic Energy Agency (IAEA) inspection teams assigned to look for

weapons of mass destruction in Iraq. After his return to Iraq based on special amnesty from

Saddam Hussain. Ali Hassan Almajid and his relatives killed him with all the members of his family.
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under a semi-open budget which provided them equipment and basic material,*°
provided the army chemical weapons during the Iran-lraq war and the attack on

Halabja.

The organized use of Iragi Chemical Weapon

Chemical Weapons were used for the first time in Iraq at the beginning of the
seventies during the security interrogations to gain confessions and retaliate
against political opposition members. Some of the opposition members reported
having seen politicians being thrown in tanks full of acid in the General Directorate
of Security during “Nadhim Gzar's” management.?° On the military side, this
weapon was used during the Iran-Irag war. The Iranian side recorded the first use
during the battle of “Al-Shalamja close to the city of AL-Muhamarra” in March
1983. The Iranians reported the explosion of multiple Iraqgi artillery producing a
white smoke with a strong smell covering a wide area of the battle zone. This
caused some of the fighters to feel drowsiness and nausea.?!

It is worth mentioning that the use of chemical weapons at the beginning of
the Irag-lran war was limited and ineffective and this use was intended for
intimidation and retaliation purposes. The officers who participated in the war
during that time never mentioned a decisive order regarding the use of chemical
weapons in any battle until 1984. However, after that date, as a result of the

development in the production of Mustarad, Taboun and Sarin gasses in huge

19, After the 1991 embargo the establishment stopped working and become under the supervision
of the UN inspection teams until 2003 when the coalition forces destroyed it completely. In the case
of two Dutch companies, it is firmly established that they delivered chemicals to Iraq which, in all
probability, have been used to produce chemical weapons. The two companies involved are
Melchemie (Arhem, now called Melspring) and KBS Holland (Trneuzen, now called Bravenboer and
Scheers). Furthermore, for many years, on 24 April 2013, the convicted businessman Frank van
Araat acted as illegal dealer in chemicals for the Iraq’s chemical weapons program.
20 Nadhim Gzar was the General Director of Security during 1968, after he had been
assassinated by Saddam Hussein on 1973.
21, UN Report S/16433 of 29 March 1984.
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amounts thanks to the success in manufacturing special bombs that can be
airborne, its use became more effective as seen in Halabja.?? In addition to that,
the Iranians confirmed that from that date until March of 1984, the Iragi Army used
chemical weapons around 65 times.?3

The use range and its effectiveness had increased between the years 1985-
1986 where the Iranians mentioned that during the battle of Al-Howayza Marches
around 2,000 fighters were wounded, while in 1986 during the battle of Al-Fao
around 7,000 artillery bombs filled with chemical materials were launched. On the
occasion, according to Iranian sources, Iraqi jets dropped 1,000 Chemical bombs
on the battlefield and on the troops that causing 1,200 injuries.?*

The regime used the war period between 1980 and 1988, when less
monitoring was in place, to change the use of chemical weapons use from the
battlefield to the opposition forces that were fighting in the mountains of Kurdistan
and the fighters in the Marshes in the south. Witnesses from that era recorded
incidents where the use of chemical weapons was not only limited to attack the
gathering site of the Peshmergas and Al-Ansars (the fighters from the Communist
Party) in areas of Halabja, Balisan and Bahdinan, but it extended to Kurdish
villages in May of 1987.%°

The regime referred to the chemical weapons ‘Special Ammunition’ to add
some secrecy on its use as well as to spread terror amongst soldiers. The

authority for its use was limited to the Armed Forces General Commander Saddam

22, Meeting with Brigade General N.M. Brigade Commander in Former Iragi Army, Erbil,
September 2013.
23, Mr Sabah Kaniji’'s testimony was presented to the International Tribunal in The Hague regarding
the investigation of the use of Chemical Weapons by the Iragi Regime.
24, UN Report No. S/19711 of 1986.
25, The Directorate of the General Military Intelligence latter labelled Classified and personal no.
808 date 12 March 1987.
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Hussein who, through a special committee headed by the Deputy Army Operations
Chief of Staff, planned the attack and suggested its implementation. This
committee had other members — the director of Al-Muthana Facility as well as
another officer from the directorate of planning and another one from the General
Military Intelligence.?® The committee continued its work until 1990 where it was
detached from the Operations Department and attached to the Directorate of the
Chemical Branch. Its operations were stopped after the Gulf War and the
destruction of the Chemical Weapons stockpile.?” An analysis of the pattern in the
use of chemical weapons by the Iraqi army shows clearly how the chain of
command worked at the vigil of a strike. The higher political authorities proposed
the use of chemical weapons both against external and internal enemies. Then
through the special committee they evaluated the importance and effectiveness of
these suggestions and decided whether it was advisable to proceed or not.
Although The Chemical Branch and its sub - branches were coordinated,
they were not directly involved in the execution of chemical strikes because they
needed the support of the artillery to carry out the attack. The same thing
happened for Stalin Organ Rocket Launcher Battalions: the Air Force received
chemically charged bombs designed to fit the military airplanes and these would
be delivered to the aviation before the strike and used only under strict orders.?8 In
addition, the Artillery and the Air Force were separate entities that worked under
the Military/Political Higher Command. Therefore the “Chemical Department” had a

coordination and advisary role, and the purpose of its troops was always that of

26, Meeting with Chemical Brigade Khalid Ali Macho Al Sufi, deputy director of Iraqi Chemical
branch 1980-1985.
27, Mr Sabah Kaniji’s testimony that presented to the International Tribunal in the Hague regarding
the investigation of the use chemical weapons by Iraqi Regime during the war with Iran.
28, Meeting with Chemical Brigade Khalid Ali Maho Al Sufi, Mosul, March 2012.
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preventing any potential enemy strike or to monitor the direct or indirect
consequences of the strike. For example, it was in charge of monitoring the
direction of the wind in order prevent the chemical substances from reaching the
Iragi forces. The criminal responsibility of the use of chemical weapons both
against the lIranian soldiers and against the Kurds lies almost entirely on the
Armed Forces General Command as well as on the General Commandership who
suggested the strikes. It should be taken into consideration that all troops followed
the orders of the General Commandership, of the Field implementers from the

Chemical Branch staff, the Artillery, the Air Force and the Military Aviation.

International Ban on the Use of the Chemical Weapons

The Historical Aspect

Chemical Weapons have been used in many forms since ancient times. Some
historical sources indicate that around 2000 B.C. the Indians used toxic “chemical”
fumes to influence their enemies’ activities in the battlefield.?® Since that day to our
present time, humans continued to use it when available. The reason is obvious:
chemical weapons can disseminate panic and death in the enemy’s lines but, at
the same time, they save building and the infrastructure.®® In addition, this kind of
weapons have the advantage of neutralizing the enemy who most of the time is not
equipped to respond to the attack or might not have the time to use it if available.
The first organized use of the chemical weapons within the frame of what is so-
called chemical warfare in the modern time was during World War | where the
German army in April of 1915 deployed a “Cloud of Chlorine Gas” over their

enemies’ areas causing the death of 15,000 soldiers. The German continued to

29, Malcom N. Shaw QC. International Law, 5™ edition, Cambridge University Press, UK 2003.
30, B. Bollecker- Stren, Le Prejudice dans la theries de la responsabilite internationale, Pedone,
Paris, 1973.
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use this weapon until a study found out that it was the cause of about 800
thousands to one million deaths from the Russian, French, British and American
sides.3!

The huge loss caused by the active use of chemical weapons by Germany
who lost World War | along with the gravity of the injuries and their physical and
psychological consequences, led to the establishment of a political, social and
legal lobby whose purpose was to ban their use. A legal framework was created in
order to ban their use internationally and was ratified by the “Geneva Protocol” in
1925 with the ban on the use of Chemical and Biological Weapons without
mentioning specific substances.®? This ban was repeated in the Conference on
Disarmament held in 1932 and 1934. It was also emphasized in the International
Ban on the use of Biological and Toxin Weapons (BTWC) in 1972 signed by 170

as part of the Ban on Development.33

International Ban Compliance

The 1925 protocol signed by most of the western countries has been very
successful in preventing the repeating of the horrors caused by chemical weapons
on a large scale. The events of World War Il are known for the level of discipline
and compliance with the ban since it started and ended without a noticeable use of
them. On the other end, they used it in some regional wars. For example, the
United States of America had used some of these weapons in Vietnam in order to

remove the obstacles caused by the nature of the territory and to destroy

31, Michael Freemantle, Gas! Gas! Quick, Boys!: How Chemistry Changed the First World War,
(The History Press, 2013).
82, Shareef Atlim Mohammed Mahir & Abdul Wahid, The Encyclopaedia of the International
Humanitarian Law, The Official texts for the treaties and the states signing them, International Red
Cross Committee Publication, Cairo, 2002.
33,  Sharif Altam and Mahir Abdul Wahid, Encyclopaedia of Humanitarian International Law
Treaties, Red Cross, Cairo, 2002.
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agricultural crops and in this way influencing the course of the war. The
compliance of the majority of the western countries was due to the fact a mere
killing of the enemy was not the first purpose any war until 1918.34 Not every
country followed this trend. Iraq, for example, after 1968 moved in the opposite
direction from this internationally prevailing logic, and in order to fulfil its nationalist
ideology, and due to its total lack of understanding of global conflicts, the Arab
Ba’ath Socialist Party and its leadership introduced the chemical factor in order to
achieve the total control of the country.

Other countries that produce and sell weapons of mass destruction like
chemical weapons set very strict regulations on its use. They rely on their deterrent
power in order to avoid an unsuitable use. In Iraq, it was very different, so when
the government owned a weapon, it did not hesitate in using it without calculating
the side effects or considering the unavoidable international reactions.3® For
example, the Iragi Army under Saddam Hussein’s command on the third year of
the war with Iran used chemical weapons even though it did not need to from a
strategic point of view. It used in a time where it did not have enough stockpile to
resolve the conflict or affect the outcome of the fight. Saddam Hussein and his
higher political leadership’s indiscriminate use of chemical weapon show their
ignorance of its military, political and psychological effects. The use of this weapon
resulted in an increase in the hostility of the enemy to the level led to improve their
fighting performance and hindered any possibility of a negotiated ending of the
hostilities. In fact, the military and political power balance “performance- Morales-

Steadfastness in the battlefield” between the fighting sides had shifted in favour of

34, Joseph Nye, Understanding Global Conflict and Cooperation: An Introduction to Theory and
History (USA, Pearson, 2012).
35, Edward Willett, the Iran-lrag War, War and conflict in the Middle East, The Rosen Publishing
Group, 2004.
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the Iranian side in a noticeable way during that period and the aftermath until 1987
until when the indirect American intervention in favour of the Iraqis forced the
Iranians to accept the cease fire with the known result of negative tie for both
sides.

On the internal front, the use of chemical weapon was not a successful
strategic intervention in Halabja either. Although the international community
considered the loss of 5,000 Kurdish lives a humanitarian disaster, the fact that the
Iragi government violated the International Law did not decide the conflict between
the Central Government and the Kurds. On the contrary, the distance became far
apart where the Kurds insisted on continuing their political and military fight in
order to put an end to Saddam’s criminal regime. In addition to the military reasons
presented by the accused to justify their attack on Kurdish civilians, during the trial
their depositions revealed a will to take revenge on their enemies by inflicting them
with a psychological trauma.

The desire to take revenge upon the peaceful Kurdish people is confirmed
by the testimonies heard during the Higher Iragi Criminal Court hearings from
people charged of the crime main defendants such as Saddam Hussein, Al
Hassan Al-Majeed, Sabir Al-Douri, Sultan Hashim, and Farhan Mutlak Al-Jibouri.
All of them testified that the Iranian enemy had entered Halabja with the
Peshmerga fighters from the Patriot Union of Kurdistan and the city had collapsed
militarily. Later in the chapter, the testimonies of some of the witnesses will confirm
that at the moment of the attack no Peshemerga or Iranian forces were present.
This shows that the Iragi government intentionally attacked the Kurdish population

to take revenge for their support to the insurgents. In addition and according to the
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documents and to their same testimonies they thought that the chemical weapons
could mean a final solution for the Kurdish issue.

All the evidence presented in court by the people of Halabja as well as the
photographs published by the media and articles that covered the strike and its
effects on the civilians excluded the presence of fighters from Iran or of Kurdish
Peshamergas inside the city during the attack. It also confirmed the non-existence
of bodies of Iranian military personnel among the ones that remained scattered
between houses, allies and escape routes. This confirms that the Iranian Forces
left the city in order to fight the Iragi army from a more favourable position .The
same can be said for the Peshmerga who left the city, which was not a fit place for
defensive fighting against the organized Iragi forces that exceeded them in
equipment and number. These facts from the field confirm that the strike driven by
the psychological hatred in the hearts of the Ba'ath’s Commanders. The news
circulating about the presence of Iranians troops and Pershmergas fighters in
Halabja led the authority represented by Saddam Hussein and those close to him
to carry out the strike to retaliate against the Kurds

The strike on Halabja did not provide the Ba’ath regime the results it was
looking for. It actually increased the number of volunteers who joined the
Peshmergas to fight the regime’s forces all over Kurdistan. This presented a ready
made propaganda material for the Kurdish Leadership and its media exposed the
true nature of the regime and its rutheless actions. It gave the Kurdish political
leadership a chance to present the Kurdish cause, the sufferings of the Kurds from
oppression genocide, to the public opinion who looked increasingly more

sympathetic until, in 1991, western countries intervened by imposing a no-fly zone
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that offered protection to Kurdistan.®® It is worth mentioning that Irag’s use of
chemical weapons in its war with Iran and against the Kurds in Halabja in the
eighties of the last century motivated the International Community to sign the
Treaty of Paris in 1993 fully banning the production, stockpile and use of Chemical
Weapons. 3’

Actus reus: as already mentioned in the introduction, according to Article 2 of the
Genocide Convention, killing members of a group is considered a basic element
towards the recognition of a crime of genocide,®® and in this specific case Kurdish
people killed in Halabja provided to the court all the physical evidence in support of
this point. The international law does not specify a number of victims nor
establishes by which means the killings had to be carried out in order to commit
genocide because the legal case focuses on providing the evidence that a severe
bodily or mental harm has been inflicted to the members of a specific group.3®
What happened in Halabja on March 16, 1988 proved the case: according to the
documentation presented in this research, that day the Armed Forces General
Commander gave the specific order to carry out an air strike on Halabja using
special “chemical” weapons. These orders were followed by different divisions of
the army: first, the Air Force Commander ordered their war planes based in Kirkuk
and Al-Bakir bases armed with special chemical bombs to carry out air strikes on
the city of Halabja in the afternoon.*® Then the Military Airforce passed the same

order to its headquarters in Kirkuk. The mission was executed using PC7

36, See UNSC resolution 688 of 5" April 1991.
37, Helen Chapin Metz, Irag: A Country Study, Kissinger Publishing. First Edition. 2004
38, Abdul-Ftah Bayoumi Hijazi (2005) al mahkama al jinaeya al dawliya, Dar Al-Fikr Al-Jamiee,
Beirut.
39, Abdul-Wahid Mohammed Al-Far (1996) al jaraem al dawliya wasultat al ekab alaiha. Dar Al-
Nahdha AL- Arabiya, Cairo.
40, Testimony under oath for the Former Iragi Pilot Hamid Raja Shelah Al-Hadithee in the Higher
Iraqi Criminal Court on Halabja case.
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airplanes, which started their attacks within the same time-period and in
coordination with the Air Force aircrafts. Stalin Organs rockets were distributed to
the artillery and the battalions that shelled the city during the bombing. The
violence of the strike did not offer the civil population the opportunity to shelter and
this caused the death of around 5,000 Kurdish citizens. The Kurds being a sub-
group of the Iraqi citizens the physical element need to prove of a genocide crime
had been fulfilled.#* In addition, all the documentation provided to the tribunal by
civic societies and NGOs, including photographs, medical exams and forensic
analysis, showed that the victims were from all ages and represented the
traditional population of Kurdish society. The crime scene showed how mothers,
children and elderly were taken by surprise by the attack, their corpses piled up in
the alleys and streets in the attempt to escape death. The long-term consequences
of this attack were immediately clear with many survivors suffering from loss of
vision and physical deformities. Some of them are still suffering from mental
diseases even today .All these details can be found in Dr. Christine Gosden’s
report, which analysed from a medical point of view the expected impact on the
injured.*? Dr. Gosden from the University of Liverpool, who initially treated the
survivors decided to conduct a study in order to assess the aftermath and long-
term effects of the chemical attack on the Kurdish population of Halabja. She found
that congenital malformation, long term neurological and neuropsychiatric effects
and cancers in women and children are particularly frequent.*® Those who survived

the strike or the gasses did not reach them, were forced to live in detention camps

41, The number related to the casualties was confirmed by the Higher Iraqi Criminal Court during
the court’s hearing and sentencing, which were about 5,000 civilians.
42, Halabja Post Graduate Medical Institute (HMI) and Dr. Christine Gosden, August 1992.
43, Christine M. Gosden, ‘Thel988 Chemical Weapons attack on Halabja, Iraq’, in Super
Terrorism: Biological, Chemical, and Nuclear (Yonath Alexander and Milton Hoening, eds.)
(Transnational Publishers, 2001).pp 7-11.
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or in special housing compounds where they faced all types of humiliations, insults
and physical torture. When the perpetrator forces a group to endure harsh living
conditions with the intend of destroying it in whole or partially preventing the
victims to live their normal lives, the physical element required by the international

law is fulfilled and the intent proved.

Mens Rea

Saddam Hussein and Ali Hassan Al- Majeed, the Air force Commander, the
Military Aviation, the unit in charge of leading the operations in the area, and
Armed Forces General Command members, were fully aware of the nature of the
strike on Halabja and for this reason they are accessories to the crime.** This
proved without any doubt in this case there are both individual and institutional
responsibilities. In addition, during the trial it has been proved that all the high
command of the army was aware that this attack would breach international laws.*
The trial also proved that besides the high commanders individual responsibilities
could include also members of the armed forces in lower ranks. This is because
the treaty states that can be charged for genocide all individuals, constitutional
rulers, civil servants and lower rank employees who participated in the
implementation of the plan.*® This fulfils the Immaterial Element for this crime and
all of its consequences and the legal framework defined by the Treaty and
International Conventions .The criminal intent of the crime is proven from the fact
that the perpetrators aimed to destroy the group totally or partially and that the

witnesses have confirmed the strike was not the result of a military reaction in the

44, Mohammed Mansousi Al-Sawi, International Law Articles, Earlier source.
45, Ali Yousif Al-Shukri, International Criminal Law in a changing world. Earlier source.
46, Rome Statute of the International Criminal Court and the Statute of Iraqgi High Tribunal no.10
2005.
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battlefield, but a cruel act of retaliation against unarmed civilians. The Iraqi
leadership did not have the right to use the internationally banned weapon on a
city where its people were still living there and it is considered an Iraqi city.*” As
the action of the deliberate murder had not happened as an accident using
traditional weapons that had missed its targets as it happens sometimes in the
battlefield. The following points supported this thesis:

First: The leadership responsible for the attack specifically suggested the use of
‘Special Ammunition.’

Second: The armed forces General Commandership confirmed the strike or
suggested changing it or postponing it.

Third: The Special Technical Military Committee studied the plan to verify its
technical viability.

Fourth: Saddam Hussein as armed forces High Commander, accepted the plan
and gave orders to execute it and wanted to be informed about its progress.

Fifth: The Special Ammunition were transferred from their location in al-Muthana
to the air base from where the aircraft started their deadly journey towards Halabja.
Every stage of the attack has been carefully planned and executed proving the
intent of striking against the civilians. This also refute the government’s argument
supported by the witnesses for the defendants that this was a strike against the

Iranian and the Peshmerga forces that entered the city.

The International Element

In order to analyse a the Crime of Genocide within the international law, it is

necessary to introduce along with the Physical and Moral Elements an

47, The Special Treaty related to adhering to traditions of the Land Wars.
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International Element: first, genocide crimes in general are well-planned*® as we
have just seen in the case of Halabja. These crimes are usually committed against
social, racial or religious oppressed groups by rulers or social sects that are in
control, have the authority or are well connected to the authority. Second, if as in
this case, the responsibility of the ruler is proven, he has to face all the legal
consequences and be tried under the international law. In the Halabja case,
Saddam Hussein responsibility was proven. This is why the crime was taken to the
international court*® that determined first that the chemical attack on Halabja was a
pre-planned and that it was the climax of the Anfal campaign as described in
Chapter 7. Second, it established that the loss of 5,000 civilian Kurds in one
chemical strike in a city of a population of 9,000 (52%) proves “The intent to
destroy” and “Partially or totally”. According to international law the intent and not
its fulfilment is important in order to establish responsibilities. In this case, for
example, a high percentage of the group has been destroyed, and this has been
enough to prove the intent to annihilate it.>°

The Criminal intent as a non-physical element in Halabja Crime is parallel
with the physical element of the crime, both became one unit that appears in a
criminal behaviour that matches the definition of Genocide adopted by the
international community. The Crime committed in Halabja is considered a crime
against humanity because it violated Kurds’ human rights. In this context, Saddam

Hussein was considered a dangerous international criminal according to the

48 | http://www.genocidewatch.org/aboutgenocide/8stagesofgenocide.html,accessed 19 October
2013, Amja Haykal, al masoliya al jinaeya al fardiya al dawliya amama al kazae al jinaee al am,
Dar al Nahza, Cairo, 2008.
49, Abbas Hasham Al saedi, MAsoliyat al fard al jinaeya an al jarima ala dawliya, Cairo , Dar al
matboat aljamiaeya, 2002.
50, Mahmod Salih Al adli, al jarima al dawliya, Ibid.
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definitions adapted by the Nuremberg Court Principals®. In addition, the Crime of
genocide in Halabja is described in the ruling as awful crime because it took place
under the supervision and with the covering of the higher officials of the state.5?

In addition to the evidence presented above, the researcher during his
fieldwork managed to gather further information that can help to build up the case
against the defendants. It was important for this purpose to offer a field description
of the crime scene and a new version of the events. The Iranian army led an
offense on the Iraqi forces defensive lines located on the border between the two
parties close to the town of Halabja in March 1988, this despite the heavy shelling
during which Halabja became a target. They entered on 15 March and the next
morning they retreated without leaving any military unit behind. According to many
witnesses this was comforting for the people there, because they could leave their
houses and attended their necessary livelihood needs.>® That same morning, at
about 11:45 am, the Iraqi airforce leaving from the airbase of Al-Bakir base close
to Balad district in Salahaddin province and from the airbase of Al-Huriya in Kirkuk
and from Saddam Base in Mosul started an air raid against the city using highly
explosive napalm bombs. The raid lasted until 15:00 pm. When the inhabitants of
Halabja realized that the attack would not stop they started fleeing with any means
available, at the same time then the Iraqgi air force launched a chemical strike on
the city centre blocking the main exits and causing the death of thousands of
victims mainly women, children and elders. Those who were able to flee and

reached the adjacent villages were also attacked and died along with their

51, Juda, Muntasir Saeed (2006) al mahkama al jinaeya al dawliya, Dar Al-Jamiaa Al-Jadida,
Alexandria, Egypt.
52, Rulings of the permanent People’s Court in Paris, April 1984.
53, The testimonies of 438 witnesses and complaints in the Iragi High Criminal Court, which started
its hearings on Dec. 21, 2008.
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inhabitants; this was the case of Al-Naee and Abo Ubaida.®>* The families who
managed to cross the border with Iran were reached by the deadly gas that spread
all over the area, and those who received help in camps specially built for the
refugees of Halabja and received the medical attention died because of the injuries
suffered during the attacks.®®

It was not only the use of chemical weapons against international law that
turned the crime against Halabja into genocide. The attacks were immediately
followed by a detention operation. Due to the big media coverage of the attacks,
the Iragi government in order to avoid international condemnation due to the
presence of NGOs and international rescue organizations, issued a pardon to the
people of Halabja. Many refugees decided to return to their home, but they were
detained and deported to detention camps by the military forces surrounding the
city.

The evidence on which the IHT based its sentence confirmed the field
description just offered in this study. This was confirmed by the Second Criminal
Court of the Iragi Criminal High Tribunal headed by Judge Mohammed Al-Arabi
who convicted four main defendants in accused of the crime: Ali Hassan Al-
Majeed, Sultan Hashim Ahmed, Sabir Abdl Aziz AL-Dourim, and Farhan Mutlak Al-
Jibory. The papers regarding the fifth defendant Tarig Ramadan Al-Azawi were

transferred to another court because he escaped Sulaimanyah prison.5®

5, Farhang Rajaee, Iranian Prospective on Iran-Iragi War, 1st edition, University Press of Florida,
1997, p. 35.

55, The testimony of the petitioner: Lugman Abdul Qadir Mohammed in the special claim about the
chemical attack on Halabja dated July 5, 2009.

56, Documents of Case number 2/C/Second/2008. Meeting with Judge Mohammed Al Uraibi, Erbil,
and October 19, 2013.

245



Eye Witnesses

Many of the withnesses who deposed in the trial were high-ranking military
personnel who had the opportunity to eyewitness the different phases of the crime
but there were not directly involved in it. The most important testimonies were the
ones that proved the Iraqgi government under its leader Saddam Hussein gave the
explicit order to attack the city of Halabja on the afternoon of March 16, 1988 and
that Ali Hassan Al-Majeed was given the full authority to direct the military
operations all over Kurdistan including the power of using special ammunition and
detain prisoners. The most important witness in this case was Staff General
Waleed Naif Shabeeb Ibrahim Al-Aalousy, director of the Northern Area Military
Intelligence Organization, witness in the cause #: 1/E/2005/ dated August 4, 2005.
The witness had worked in many positions in the Military Intelligence among them
he was a staff officer for the third branch and the director of the Northern Area
Intelligence Organization. His testimony was given in front of the Investigative
Judge at the High Iragi Criminal Court where he confirmed that the Iragi Forces
used ‘Special Ammunition’ in the whole Al-Anfal Operations and also confirmed
how that use led to shifting the results to the Iragi army’s side. He also talked
about the mechanism of the Special Ammunition use by the Armed Forces
General Leadership, he explained the role of the military intelligence and their part
in discussing the use as it was represented by its director as a member the general
leadership. In the testimony, he confirmed the detention of the Kurds in areas
covered by the fighting and that they were sent in groups to special camp in
Tobzawa close to Kirkuk and then to other places. This was an operation under the
direct supervision of Ali Hassan Al-Majeed and implemented by the Directorate of

General Security. He also confirmed that Ali Hassan Al-Majeed had issued orders
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to the attacking military units to kill any person in the banned area (ho-man’s-land)
and the evidence was the actual killing orders from the Northern Organization. He
personally signed the records of executing Kurdish Groups®’. Other key witnesses
were:

Pilot Staff General Hamid Rajaa Shalah Hasoun Al-Hadithi

Date of birth: 1951

Air Defense Commander

Case number: 1/E/ 2004/ dated November 31, 2005

The witness was a Pilot Officer who worked as The Commander of Aviation Wing
at the AL-Bakir Air Base before his last position as the Air Defense Commander,
he gave his testimony in the Aviation Technical Aspect and its uses. He elaborated
in his testimony the methods of issuing orders and the implementations of the
special orders related to the air missions and how to deal with the limited use of
‘Special Ammunition’ in limited missions and how such weapon is not stored in the
Air Basis and how the remainder “unused” is returned ONLY to the place it came
from. He confirmed the actual participation of Al-Bair Based as well as Al-Hurriya
and Saddam Basis in many air strikes on the northern areas “Kurdistan” without
naming the struck targeted for quite some time after it took place.>®

Mahoud Faraj Bilal Abdullah Al-Samaraee

Date of birth: 1948

Al-Muthanna General Facility Research Director.

Case number: None date December 26, 2005.

The witness was an Officer in the Chemical branch with a PhD degree in chemical

biology that worked first in the Chemical branch of the Iragi Army then as a

57, The Special Criminal Court, The investigative Judges, Pages 4379-4401.
58, Iraqi High Criminal Court, Investigative Judges, Pages 4472-4477.
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researcher and director of researches in the facility specialized in the production of
chemical weapons. This testimony is considered important in order to prove the
details of the chemical weapon used in Halabja. He explained in his testimony that
the facility he was directing called “Al-Muthanna” specialized in the production of
the Chemical Weapons like Taboun, Sarin, Mustard, VX and SC, and he also
provided details of how these weapons were loaded into bomb shells, Stalin
Organs rockets and airborne bombs. He confirmed its use in the northern area of
Kurdistan and also confirmed the presence of a special committee in the Armed
Forces General Commandership that dealt with requesting special weapons and
gathered information on their use in the aftermath of the attacks. He also
confirmed that in the case of Halabja this committee granted permission to use the
Nerve Gas-Sarin. He also explained which the symptoms were caused by the
inhalation of this gas: shivering of the body, loss of control on the body organs,
injury of the iris, loss of vision and death. The description of these symptoms
matches the testimonies of some of the people of Halabja.>®

Their Yousif Abbo

Date of birth: 1961

Active Soldier

The testimony provided the court a different insight since he was a soldier who had
not witnessed the chemical attack but he could testify about some of the effects of
the attack on the environment. With some of his colleagues in the army unit he had
entered an orchard and since they were very hungry with their rifles picked and eat

some of the fruits from the trees. Only a few days after he could notice that some

59, Iragi High Tribunal, Investigation Judges, pp. 2032-2041.
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bubbles appeared on their bodies. When they consulted a doctor he diagnosed as
being exposed to a chemical agents used a month before.®°

The Official Documents

Despite the secrecy in which this operation were carried out, the official
correspondence, found, clearly, supports the versions offered by the witnesses.
This study will reproduce some of them. The first one is a classified personal letter
from the Armed Forces General Command Secretary to the Armed Forces Deputy
General Commander to the Minister of Defence and to the Army Chief of Staff.
This letter contains a series of orders issued by the Armed forces General
Commander. In paragraph (2) it says: “In Darbandi Khan Sector and in Al-Anfal
Operations Sector ...you must continue attacking the enemy and the saboteurs
with fires, shelling and air bombardment, they should not be given the chance to
settle down or re-gain their breaths. It is preferred to use the Special Ammunition
through shelling at night as a surprise element, or loading regular shelling with
strikes of the Special Ammunition”.%* The use of the name ‘Special Ammunition’ is
confirmed in this letter as well as the intent of the General Commander to commit
genocide to a specific ethnic group.

The second document is also a letter labelled “Classified and Personal”
from the Army Staff Leadership addressed to the Commander of the First Brigade,
Staff General Sultan Hashim and The Fifth Brigade, Staff General Ayad Khalil.
Again with the subject “Directives” it shows the hostile activities of the operation. In
paragraph (w) of article (2) the letter says: “The use of the ammunition against the

enemy’s troops as much as possible using the air bombardment/ Shelling/ Pipe

60, Halabja Case documents in the Iragi High Criminal Court, p. 4481.
61, The Presidency’s Office the Armed Forces General Commandership Secretariat letter,
Classified and personal numbered A/13/177 dated March 20, 1988. See appendix no. (2) and no.
(3) to this chapter. Memo no. 2405, dated 22 March 1988.

249



rockets/ Helicopter before with a pre-emptive strike before they start their
operations against our troops. You can also attack the saboteur’s sites using
‘Special Ammunition™. This is a hand-written letter, which shows the importance
and secrecy of the subject. The last phrase of the letter, paragraph (w) quoted
above shows how the Armed Forces General Leadership who is the only person
who has the authority to use the ‘Special Ammunition’, is granting permission to
use them against the Kurds which he kept labelling as “saboteurs”, in addition and
he is the one who identified the sites for the attacks. This was not enough
identification to prevent this chemical weapon to reach the local civilians because
the Peshmergas where moving between sites and those make shift fixed sites
used for fighting where usually locate close to the villages and populated area. The
Iragi authority were aware of the dangers of a chemical attack close to an
inhabited areas since the gas can spread into a much wider area that the intended
one. This is clear from some documents from the military that did not recommend
the use of chemical weapons close to the Turkish border in order to avoid an
international uproar.52

Another letter presented as evidence was one from the Intelligence
Organization for the Eastern Area addressed to the Fifth Assisting Branch in the
Military Intelligence Directorate, the subject was “Information”. In paragraph 5 the
letter says: “The enemy’s loss due to our air strikes against the city of Halabja as
well as our shelling were huge and about 3,000 people were killed by the Guards
and Bassej.%2 Their corpses have been transferred to the city of Bawa along with a

high number of injured people. The civilian loss was of about 4,000 people all from

62, The Armed Forces General Commandership letter numbered review/ 349 dated April 27,
1988. pp. 9653-654) of the documents of High Criminal Court.
63, Iranian special units.
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the city of Halabja and the residential camps and villages around it. Most of the
losses were the result of the chemical strike”. This letter also shows that Halabja
was under the jurisdiction of the intelligence service. It is a hand-written-letter
evaluation of the chemical strike that took place against Halabja. This letter is the
proof that the strike was on the city centre and neighbouring areas as well as on
the road leading to the city and along with the testimonies that place the Iranian
troops out of Halabja before the afternoon of March 16 and it constitutes a clear
and undeniable admission of the use of the chemical weapon.*

On page 17 of this 23 pages long letter obtained from the general military
intelligence and presented to the High Criminal Court, 7t paragraph it says: “On
the next day after our troops struck Halabja with the ‘Special Ammunition’, Mir
Hassan Mosawi, the Prime Minister of the Farsi Regime arrived accompanied by
the criminal “Mala Ali” the head of the Military Wing of the Islamic Movement in
Kurdistan with Iranian Journalists as well as Journalists from France and Italy, then
they all left to Iranian city of Bawa after visiting the area”. This is a clear admission
from an official intelligence authority of the use of the chemical weapons against
Halabja. With this visit Iran took advantage of the attack on Halabja both on the
external and on the internal front. Internally, they were offered a propaganda
weapons against the infidels Iraqi who did not hesitate in acting against Islam by
killing their own people. Internationally, they could show the whole world the

atrocities committed by Saddam Hussein’s regime.®®

64, A letter from The Intelligence Organization Eastern Area labelled Highly Classified numbered
/S1/Q1/3405 dated March 22, 1988. Pages (2499-2501) from the documents of the High Criminal
Court.

65 Page 2511 from the documents of the High Iragi Criminal Court.
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The last letter produced here is a highly classified one from the Intelligence
Organization for the Eastern Area to the Third Branch of the Military Intelligence.
The subject again is information. In the second paragraph of this letter he mentions
the losses resulting from the chemical strike. According to a special estimate made
by a source working for the organization in the city of Halabja during the strike
around 1,200 people died in the Armed Guards and the Baseej in the city and its
suburbs. This in addition to 2,500 victims among the residents.

Despite the difficulty in calculating the exact number of losses, the tribunal
took into consideration the evidence presented to the court. It is worth mentioning
that in the aftermath of a strike of this proportion it is very difficult to agree on an
exact number of victims and that an estimated number could be reached only
through the witnesses’ accounts or after a reconnaissance visit by external NGOs

or other organizations.5®

The Ruling of the Court

The complaint was filed at the Iragi High Criminal Court against some lIraqi
officials, under the number 2/C the Second/2008 for the action in attacking Halabja
using chemical weapons. The defendants Ali Hassan Al-Majeed, Sultan Hashim
Ahmed, Sabir Abdul Aziz Al-Douri, and Farhan Mutlak Al-Jibori were tried. The first
one was convicted under the paragraph numbered 12/First/A) code and
14/First/Second/Third/Forth) articles of the Iraqi High Criminal Court numbered
(10) dated 2005 for the first charge. He was sentenced to be hanged for his
participation in murder and crimes against humanity. The other defendants were

convicted under Article 12/First-D and article 15/Second/A, B, C and Third, Fourth

66, A letter from The Intelligence Organization Eastern Area labelled Highly Classified numbered
/S1/Q1/3552 dated March 27, 1988, page (2502) from the documents of the High Criminal Court.
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Chapters of the mentioned above court statutes. They were sentenced to 7 years
for the forced deportation of civilians. They all were convicted in accordance with
articles 12/First — T and article 15/ First and Second of the Courts Code. They
were sentenced to 15 years in prison for their crime the forced deportation as a
crime against humanity. The accusers and petitioners appealed their personal right
in accordance with the bill dated January 27, 2010. Their objection focused on the
decision related to the strike on Halabja with chemical weapons considered as a
crime against humanity and for this reason illegal.

The appellate body at the High Iraqgi Criminal Court accepted these appeals
and confirmed the strike against Halabja was indeed a Crime of Genocide. After
evaluating all the evidence the Court acknowledged a clear intent of annihilation of
a specific ethnic group according to articles (11/First/A) of the High Iraqgi Criminal

Court numbered 10 dated 2005.57

The defendants’ testimonies

In the case of Halabja Ali Hassan Al-Majeed during the first hearing dated June 16,
2009 admitted his crime saying that that if it was proven that Iraq is the one who
attacked Halabja using Chemical Weapons, then he will bear some responsibility
along with the Armed Forces General Leadership. He also confessed in front of the
accusers and other witnesses saying (I attacked and then why are you still alive...l
am the ruler of the Kurds and President Saddam Hussein is the Ruler of Irag and

Halabja is a setback that needs to be purified by sea water) 68.

67, For a full statement from the Iragi High Tribunal regarding the Halabja case see the text of the
sentence mentioned.

68, The Iraqgi High Criminal Court records in the Halabja Case. The researcher has all recorded
copies of the case sessions.
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Conclusion

Looking back at the previous crimes analysed, it is evident that Halabja constitutes
the peak of the state engineered genocide against Kurds. In the eighth year of war
against Iran, the regime distanced itself completely from an indifferent international
community and international law. The attack on Halabja was carried as a revenge
against a population traditionally against the regime. What happened in Halabja
is not disconnected act from the Al-Anfal Operations that started the night of
February 22-23 and ended on September 9, 1988. All the official letters that
discussed the use of the “Special Ammunition” were hand-written for security
reasons. The researcher has translated and reproduced them in the appendix to

this chapter.
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Chapter Nine

Recommendations for Prevention of Genocide in Iraq

With the failure of the Iraqi state and society in 2003, the country had to deal with
different challenges. The most important of these challenges was and still is the
security issue along with healing the wounds of the victims of genocide and their
remaining families. The federal government born after the fall of Saddam’s regime
under the protection of the United States has not been able until now to contain the
wave of sectarian violence, which is the main obstacle to a unified Iraqg. In this
context, the Kurdish case is particularly significant because the new country will
have to deal with its uncomfortable and unjust past. In the case of Iraq, in contrast
to what happened in other cases around the world, the violence is still engulfing
the whole society. This makes it difficult to propose effective changes in order to
prevent these events from happening in the future. The researcher, directly
involved in building the case for some of the crimes considered in this thesis,
thinks that the route to reconciliation has to pass through the equation
Truth+Justice=Reconciliation

In order to establish truth and justice it is paramount to deal with all the
individuals and institutions involved in preventing the crimes. In a schematic but
useful simplification the actors of this drama are the victims of the perpetrators and
the bystanders. Each of this group and the relation among them in term of justice
has to be taken into account. In this chapter the researcher will deal with each of
them, explaining, in the light of the events, how the new government should

recognise the rights and wrongs of each group.
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Victims

A victim has name, a face, a past, hope and aspiration for the future. In an
amorphous mass, however, the victims become nameless and faceless statistics.
The humanity of the victims is lost in the vastness of the crime. We must strive to
remember the human dimension of these crimes, and not forget that these
numbers, aggregated into sterile and abstract totals, represent human lives brutally
and tragically cut short for ideological, economic and political purposes. If we look
at the victims of genocide in Irag, we will find that they were killed not for a crime
they have committed but for who they are; such as Faylee Kurds, Barzani Kurds or
Kurds in general and this is why we can say that genocide targets identity rather
than behaviour thus Kurds have been subjected to crime of genocide not for their
behaviour but for their identity.

The Social and psychological consequences of genocide against the Kurds
still affect the victims in their daily life. As we already mentioned earlier, Dr.
Christine Gosden, who testified before a US Senate Judiciary subcommittee
hearing in 1998, prepared a study on the long-term consequences of the Kurdish
genocide. Preliminary studies have concluded that people Halabja experienced a
dramatic higher rate of cancers, vision and respiratory problems, miscarriages, and
children born with deformities compared to other towns that did not suffer the
chemical attacks. Access to sophisticated healthcare treatments has been limited,
and many people, especially women, suffer from depression. The people of
Halabja are frustrated with the lack of assistance they have received from both
Kurdistan Regional Government’s officials as well as Iragi Federal Government.
For this reason they should be provided with better medical care in order to lead a

normal life. However, in order to rebuild the civil society, a series of steps are
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necessary. For example, the state should return to them their rights. As we have
seen in Chapter 5 on Faylee Kurds, the Iragi government failed in fulfilling its own
promises included in resolution No. 426 of the Council of Ministers the elimination
of all negative impacts caused by their forced deportation. The statistics mentioned
at the end of the chapter show that very few Faylee Kurds saw their Iraqi
nationality and even less are in possession of a national ID card. In addition, their
‘moveable and unmoveable assets” has not been returned to them. All this is
having a detrimental effect on society. The unwillingness of the Federal
Government to take the route of reconciliation is evident in its attitude towards all
the other cases analysed here. The victims of the Barzanis’ killing, for example,
pose different challenges. In their case, recognising them as victims implies much
more than material compensation. The secrecy in which the crime was carried out
calls for a major effort from the government in order to establish the truth of what
happened and assist the victims in dealing with their loss. The Federal
Government should propose a law dealing with missing person in tandem with
international law. It is recommended that a high-level inter-institutional work group
established that includes decision-makers and legal experts, as well as
representatives of the families of missing persons to initiate a wide consultative
process in order to discuss this law. In addition, a simplified process should be
enforced in order to allow the families of the victims with all the support during the
different stages of the process. In particular, it is important that their rights when
dealing with the forensic aspects of the search for the missing persons. Up until
now, the Federal Government did not have any credible plan in place in order to
identify the victims of genocide. Any discovery of mass grave, and leak of

documentation regarding the mass killing committed by the former regime have
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been left to private initiatives. As we will see in more detail later, this stance by the
Federal Government is due mostly to the fact that the most of the civil servants
were working for the previous regime and may be accessary to the killings. To
overcome this situation the government should establish local and civil society
groups in order to outreach the victims’ families and involve them in the process of
discovering the truth. This would imply the protection of personal data, in particular
genetic information used of the identification of the missing persons. Until now this
process has been very flawed if we think that over 1,000,000 victims only 30,000
DNA samples have been collected. In this moment a Search Commission for the
victims of forced disappearance does not exist.

The role of the Search Commission should be strengthened, ensuring that
high-ranking representatives from its member institutions regularly attend meetings
and that the institutions implement its decisions. In this moment the only
governmental office in charge is the Minister of Human Rights that lacks the
facilities and the administrative capacity to deal with this issue. The collaboration
with the families of the victims would also help to restore confidence in the Federal
Government and in its willingness not to perpetrate genocide in the future. For this
purpose the Federal Iragi Government should adopt a consistent definition of who
constitutes a victim of enforced disappearance. While it is generally acknowledged
that the victims of enforced disappearance include not only the disappeared
persons themselves, but also their family members, this is not uniformly prescribed
by Iragi law. The Search Commission should also lead to the creation of an inter-
institutional plan for information to be entered and/or transferred into the National
Registry and be verified by relevant institutions. The possibility of incorporating

data collected and maintained by associations of family members of missing
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persons and other NGOs into the National Register, in line with security concerns,
should be explored. The Search Commission should issue periodic public reports
on the compliance of Federal Iragi Government institutions in transfer and
verification process.

The Federal Iragi Government should also provide reliable and accurate
information regarding the process of searching for missing persons as well as
conducting a comprehensive review to determine the magnitude of the issue of
enforced disappearance, including a determination of the general characteristics of
the issue. This includes a compilation and verification of all existing information
with the relevant institutions, which should result in enhancing the search and
identification efforts, as well as the provision of assistance to the victims. In
addition, a centralised information system able to store all the information gathered
on the issue of forced disappearances should be put in place. This would
guarantee the protection of all genetic information obtained from the families of
missing persons.

It is imperative that during the judicial proceedings and the search process
all crimes committed in relation to the crimes of genocide (e.g. torture, sexual
violence, and mutilation) are properly recorded and investigated. The effective right
to remedy should be strengthened. Further, the right to reparations should be
implemented equally for all victims of enforced disappearance, without regard to
the perpetrators of the crime.

A Federal Iragi Government strategy for addressing the rights of victims
during the search process and judicial proceedings is necessary. Such strategy
should clarify which Federal Iragi Government institutions are responsible to

implement specific rights, establish a single standard for the entire country, as well
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as provide for better inter-institutional coordination on the issue. The Prosecutor’s
Office should assess the level of urgency for the exhumation of a site. It should
also regulate the access to the mass grave in order to avoid the application of
poorly applied forensic procedures as happened in 2003 after the revelation to the
public the existence of various mass graves. In these cases the exhumation should
be postponed until sufficient investigative information is available in order to
ensure the proper application of forensic procedures. All this should be done with
the active participation of the international community that should provide a
coordinated and sustainable assistance to the associations of the families of the
missing to ensure that they are educated and engaged in addressing their rights

and in raising awareness about enforced disappearances.

Create a Law on Missing Persons

There is a clear need for a legislation to holistically address the issue of enforced
disappearance and the specific needs of the victims. It is recommended that a
high-level inter-institutional work group be established, that includes decision-
makers and legal experts, as well as representatives of the families of the
disappeared, to initiate a wide consultative process to formulate such a law in
support of the victims. The creation of a centralised National Register of Missing
Persons is also recommended to house all information relevant in order to locate,
recover and identify the missing persons. When launching an investigation, the
prosecutor should ensure that available information concerning the victim of
enforced disappearance is incorporated into the National Register.

The government should provide sustainable funding to institutions
responsible for incorporating data. This will enable them to handle the increase in

information that needs to be incorporated in the system, as well as the transfer of
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the existing backlog of information registered in hard copies, or their internal

databases.

Technical Recommendations

Along with the legal and administrative organization, some technical provisions
have to be guaranteed in order to deal with forced disappearances. For example,
the government should provide funding in order to support the daily work of ad hoc
facilities for the exhumation and identification of the victims. This involves an
increasing of personnel and administrative staff. As forensic anthropologists are
vital to both the exhumation and examination process, provisions should be made
to compensate for the draw on personnel from laboratories. Hiring additional
anthropologists and/or including well-managed lower-level staff can facilitate this.
An increase in staff will require an increase in equipment and supplies, which
should be constantly available due to the high turnover of sites and limited

preparation time.

Revision and Standardization of Field Activities and Examinations

Existing protocols, report formats and methods of documentation relevant to the
recovery and post mortem examination of the remains, should be reviewed and
standardized. Exhumations should be postponed until sufficient investigative
information on the potential identity of the victims is available, and/or until or
logistical and operational conditions allow for best exhumation practices to be
followed, in line with provisions of protections of graves/sites.

Continuous and reliable security with adequate and comprehensive
procedures for assessing and ensuring site safety with regard to unexploded
ordinance and landmines must be provided for the exhumation teams. The

practice of exhuming sites near areas of on-going hostilities should be
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reconsidered. Despite the emphasis on recovery of human remains, it is imperative
that all sites are treated as crime scenes, and as such are fully investigated and
documented. The sites should be reliably secured 24 hours a day during the
recovery.

The routine implementation of stratigraphic archaeological approaches to
exhumation and evidence recovery, and the use of 3D topographic site surveys for
evidentiary documentation should be considered. Detection and investigation of
pre mortem and post mortem trauma, with an emphasis on documentation of
torture, should be strengthened and consistently applied. Chain of custody
requirements must be consistently adhered to during the entire process, from the
recovery to final burial.

Standardization of Protocols, DNA Testing Kits, Population Databases, and
Development/validation Across DNA Laboratories

It is imperative that a single multiplex STR (Short Tandem Repeats) system is
used by all laboratories. Appropriate industry standards include the ABI Identifier
kit and the Promega PowerPlex16 kit. One of these should be selected and used
consistently.

Each of the DNA laboratories should work towards the optimization of the
existing methods or the implement of new ones, in an attempt to increase
throughput and/or success. It is highly recommended that the laboratories proceed
in a coordinated manner. A division of labour should be agreed, with different
laboratories evaluating particular candidate protocols, new instrumentation, or
technical improvements. When improved techniques are identified through a
systematic process, a single selected laboratory should conduct and document the

requisite formal developmental validation. The new protocols can then be
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established in all laboratories, with minimal modifications for lab-specific Standard
Operating Procedures (SOPs) and a greatly reduced set of experiments to
establish internal validation. Application of such a process will establish much

greater uniformity between the laboratories.

Improvement of the DNA Laboratory throughout by Revision of Process Flow

A revised approach to work flow should be considered by the various DNA
laboratories. The current model of sample processing falls far short of the capacity
of the facilities, and the labs should evaluate how they can turn to a modular
approach or otherwise modify their workflow. For example, the International
Commission of Missing Person DNA laboratory is a single molecular biology lab,
supported by a separate, smaller laboratory, which concentrates on bone cleaning
and grinding. The combined ICMP staff totals 26 (e.g. technicians, analysts, team
leaders). Since 2002, the ICMP laboratory has generated 85,853 family reference
DNA profiles, 25,458 bone/tooth DNA profiles, and generated 23,073 DNA match
reports representing 15,023 individuals. The high output of ICMP*s laboratory is
based on a modular work flow, where particular teams work exclusively on one
segment of the DNA typing process, which permits each team to focus on effective
processing of a high volume of samples, with an overall flow through the system
averaging approximately 65 bone samples per day. Provision of training should
also be provided for any stage of the investigation. All these actions should
guarantee a wider transparency in the relationship between the Federal
Government and the victims of the genocides perpetrated by the regime. It should
also restore the confidence in the system that in the current situation is lacking
because of the Federal Government unwillingness to make sure that the new

constitution is implemented.
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All these measures should aim at forming new citizens who are aware of
their past and in this way they are able to stop the cycle of violence of Iragi society.
In order to do this, the Federal Government should promote and support a wide
reform of education not only of the families of the victims, but also of all Iraqis. This
would help the reconciliation among the different groups and would also provide
the country with specialised professionals who can make a different in the society
as a whole. For example, fomenting education in forensic anthropology could be a
way to deal with the massive amount of work in the area and would show the
public that the government is actively searching for the victims. In addition, a
comprehensive and uniform education system should be implemented all over the
country making education a platform towards the creation of a common sense of
belonging to a shared society and united country. This would educate the new
generation in a unified meaning of justice and rights along with the awareness of
what their responsibilities are as citizens. This education should guarantee the
respect for other people’s right to their beliefs and religion paving the way for a

peaceful coexistence among the different sections of society.

Perpetrators

It is very important, in order to build a new country, to guarantee that the victims of
genocide receive justice. In Irag this process has been compromised from the
beginning because the institutions in charge of the administration of justice after
2003 experienced a lot of external pressures and also because of the precarious
situation experienced in the country due to the civil war. The Interim Government
set up the Iraqgi High Tribunal, also known as the Iraqgi Special Tribunal in 2004

under the watchful eye and financial support of the US, which provided 150 million
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dollars, tight security and lawyers from the Justice Department. For this reason,
the IHT was not an international tribunal and its independence and authority was
dubious. In addition, the IHT lacking of external support was formed by judges
heavily compromised with Saddam’s regime and without any experience in dealing
with genocide. The result was that for every crime analysed here the number of
defendants was completely disproportionate to the scale of the crime.

If we look at all the cases of the Kurdish genocide in Iraq we can find out
that they were planned and implemented by thousands of people. However,
looking at the legal outcomes of the all these cases we can find that they are so

limited that it is very difficult to talk about justice.

Case of Study Agencies participating in No. of final
the crimes verdicts
Arabization All government’s agencies 8
1963-2003
Faylee Kurds 1970-1991 Security, Ba'ath Party, Mukhbarak 5
agencies
Barzanis (1983) Security and Republican Guards 4
Anfal Campaign (1987- All Government’s Military, Security Intellige 6
and Ba’ath Party agencies
1988)
Halabja(1988) Military, Air forces and Baath Party 4
agencies

Some high-ranking members of the Ba’athist government have been tried and
sentenced. The former Iragi President Saddam Hussein was initially tried in the

Dujail case, in which he was charged with the killing 148 Shi'a men and boys in
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southern Iraq after a failed assassination attempt against him in 1984. Saddam
Hussein was also a defendant in a second trial, which focused on crimes
committed during the Anfal campaign. In November 2006, while the Anfal trial was
underway, Saddam Hussein was sentenced to death for the Dujail crimes and
swiftly hanged on 30" December 2006. Three other former officials, including his
half-brother Barzan Ibrahim al-Tikriti, were also hanged. Many felt that his Shi'a
enemies executed the ex-president before he was made to pay for crimes against
Kurds. This led most Kurds to think that justice had been hijacked by the tensions
between Sunni and Shi’a leaving the Kurds without the possibility to see justice for
the crimes committed against them.

If Saddam Hussein held ultimate authority for the repression of the Kurds,
Ali Hassan al-Majid was the campaign’s principle architect. Al-Majid was found
guilty of genocide, war crimes, and crimes against humanity and sentenced to
death on 24 June 2007. His sentence was confirmed by the Iraqgi High Tribunal’s
appellate court on 4 September 2007; he received the death penalty to be
executed within 30 days from the verdict. The death sentences of two other
defendants-former Defence Minister Sultan Hashem Ahmed al-Jabouri al-Tai and
former Iraqi Military Deputy Commander of Operations Hussein Rashid were also
upheld. It appears at this point that Sultan Hashem, who is widely respected by
senior US military officials, may have his sentence reduced. Two other officials in
the military intelligence — Abdul-Aziz Al-Duri and Farhan Motlak Al-Jabouri —
received life imprisonment for their roles in the Anfal campaign.

In the autumn 2007, a trial specifically focusing on the attacks at Halabja
had been prepared along with at least ten other trials under the jurisdiction of the

Iragi High Tribunal. The highest authorities in the former Iragi government are thus
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being held accountable for crimes against the people of Irag: Saddam Hussein for
his repression of the Shi'a — and not the Kurds — and “Chemical Ali” for the Anfal —
not Halabja. If al-Majid was executed before the Halabja trial began, then middle —
rank military officers and government officials have been prosecuted for their
supportive roles in the March attacks.

But while former Iragi officials have been publicly paraded into a court of
law, other parties, with less visible and more indirect roles - such as the companies
that supplied Irag with the means to make chemical weapons — have managed to
deflect responsibility and evade prosecution. One exception is the Dutch
businessman, France van Anraat, who was found guilty of complicity in war crimes
for selling chemical weapons to Iraqg and sentenced to 17 years in prison. The
American, Christopher Drogoul, was convicted of fraud for illegally granting
Saddam Hussein more than 5 billion dollars in secret loans largely used to make
arms purchases. Drogoul was sentenced to three years and one month in prison.
Alcolac, a Baltimore, Maryland — based chemical manufacturer, pled guilty to
federal export violations and paid a 438,000 dollars fine for its role in supplying
chemical precursors used in mustard gas to the region.

Some companies that have eluded accountability include Al Haddad
Enterprises, which supplied a component of Sarin nerve gas to Saddam Hussein.
German companies supplied Iraq with much of its CW equipment and technology.
Employees of Pilot Plant, a subsidiary of Karl Kolb, were charged with export
violations but were found not guilty. All these will not satisfy the victims or their
families if they will not be compensated or forced to directly spend extra money on

their destroyed villages.
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Bystanders

Genocide is not a crime that happens in dark alleys. It is too massive and all
consuming to be hidden away from the public view. All genocide crimes in Iraq
must have had many witnesses. Bystanders have integral roles in the drama of
genocide because the consummation of genocide requires not only the active
participation of the perpetrators but the willingness of the great part of the society
to do nothing, thus the best encouragement for the perpetrators is the silence of
the bystanders mainly in divided — fragmented - society such as Iraq. Edmund
Burke mentioned that “the only thing necessary for the triumph of evil is for good
men to do nothing”,! this is why, as stated before, the government should make an
effort to educate the new generation into a new way of being good citizens in
order to build a democratic society. However, justice would not be completed until
the whole society admits its active or passive participation in the killings. As we
have seen this investigation has been able to show that the responsibilities lay
much beyond the top of the regime.

In Chapter 7 dedicated to the Anfal campaign, for example, it is evident,
besides the involvement of the armed forces and of different governmental
agencies, that the campaign was preceded by a well-organised massive
propaganda against the Kurds. In his article entitled ‘Genocide: Responsibility of
Bystanders’, Arne Johan Vetesen talks about the role of intellectuals in the building
up of the genocide in Bosnia. The famous or infamous Manifesto signed by
prominent intellectuals and university professor paved the way and justified the
coming genocide to the citizens promoting the demonization of the Muslims living

in the country. This provided the public with some kind of justification for what it

1, http://www.goodreads.com/author/quotes/17142.Edmund_Burke
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was going to come and prevented any action against it. In Irag, as we have seen
previously, something very similar happened. By demonizing the Kurds on
religious grounds, the regime was able, thanks to its total control of the media, to
demonize the Kurds as enemy of the State, the later being portaited as the
defendants of Islam. This was orchestrated in collusion with civil servants as well
as journalists and intellectuals. According to Article 3 of the convention, the
participation, even if not active, to genocide is a crime that should be punished.
The application of Article 3 would allow Iragi society to recognise its responsibility
towards the Kurds and other minorities. Currently, the presence in governmental
offices of exponents of the Ba’ath regime is hindering the credibility of the Federal
Government. The presence of ex Ba'atists in the civil service is also due to the fact
that the process of de Ba’athification included in the constitution is compromised
by the divisions between Sunni and Sh’ia.

One of the aims of this study was to identify in the Kurdish case the eight
stages that lead to genocide according to Gregory Stanton. The analysis of the
different crimes presented in the thesis show how these stages acted
simultaneously in the Kurdish case. According to Stanton the early stage of the
genocide is characterized by a sort of classification, people are typed into different
groups according to race, religion or political creed. As we have seen in the
chapters dedicated to different crimes, Kurdish people were categorized into sub
groups: Arabization, Faylee, Barzanis, Anfal and Halabja. In all four cases these
groups have suffered different kind of genocides and have been targeted in
different ways. In order to prevent this first stage to happen in the future it is
important in the process of nation building to overcome these divisions. In front of

the law everybody is just a citizen with all the rights and responsibilities
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independently from his/her group of origin. This can be done through a capillary
system of civic education, through the awareness of citizenship and peace
programs. The second is a symbolization stage. This is when the propaganda
machine of the regime becomes more intense and paves the way to the
justification of its future crimes. The different groups are stereotyped or presented
as enemy of the state and its citizens. It was the case of the Jews accused of
being part of a world conspiracy, and the same happened with the Kurdish people
who, as we saw in the case of the Faylee, the Barzanis, Anfal and Halabja, were
for different reasons accused of belonging to a non-existent fifth column, or
addressed as traitors or non believers. In order to prevent this to happen agains
symbols of hate should be banned as it happened in Europe after World War I
where the symbols of the Swastika or the ones reminding Nazi fascism have been
banned by law.

The third stage is dehumanization. Calling people belong to other groups
denying them their humanity is dangerous because it makes them appear out of
our moral universe. As animals, the members of the out-group have been stripped
of the moral in-group protection against extermination. In the Kurdish case the
consequences of this process of dehumanization translated into forced deportation
of Faylee Kurds to Iran, forced detention in Nigrat Al Salman prison for the
Barzanis, and the destruction with chemical weapons of their towns and villages in
the case of Anfal and Halabja. In these cases local and international leaders
should condemn racial hatred and the leaders who incite or support genocide
should be banned from travelling abroad and should have their wealth frozen. In

addition, in many countries like the United Kingdom, for example, the incitement to
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racial hatred in any form is an indictable offence. In this way, any citizen is
responsible for the peaceful coexistence of the different groups in the society.

Organization is another of the stages indicated by Stanton. Officials or
sympathizers of the regime organized in order to destroy the targeted group. In all
the crimes analysed in this thesis, from Arabization to Halabja the level of
organisation included the issues of decrees ad hoc as the in the Faylee Kurds’
case as well as the military planning and training of personnel in order to carry out
detentions and mass killings as in the Barzanis’ case or military attacks on a big
scale as in Anfal or Halabja. In these cases, when the international community is
aware of the genocide, the UN should impose embargos on weapons imports by
the governments and the citizens of the countries involved in the massacres. It
should also create a commission to investigate the crimes. International public
opinion is very important because it could exercise pressure through the media to
stop the events from happening.

Another stage is polarization. The propaganda machine is needed by every
totalitarian regime to support the officials who undertake a systematic campaign to
maximise the social, psychological and, moral distance between ‘us’ and ‘them’. At
this stage all moderate intellectuals are silenced in different ways, from exile to
intimidation and torture. During the Arabization this was very clear. The Barzanis
were negotiating with the government asking to stop the forced deportation and
proving with demographic data how this was detrimental for the Kurds. However,
no room for negotiation or discussion was granted to them when the Faylee Kurds
were deported and stripped of their citizenship and properties. In all other cases
considered the polarization is very clear: the Barzanis were traitors; the Kurds from

Anfal and Halabja were infidels. In order to prevent this to happen the State should
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allow moderate groups to participate in human rights groups and avoid any
temptation of totalitarianism.

Preparation is the final stage of genocide. No massive deportation and
killing can take place without an organization on a big scale. This stage was very
clear when Jews in Europe were forced to wear a yellow star on their cloths and
were segregated in ghettos. In addition young men who could be an obstacle can
be detained or killed. Regarding the Faylee Kurds, this stage was represented by
the different decrees allowing the Arabization of different areas, the publication of
the decree authorizing their detention and expulsion. The preparation for the
Barzanis’ case meant the involvement of the State Security and Intelligence
Service in order to organize their detention and mass killing. In the cases of Anfal
and Halabja the RCC decrees ordered the moving of the troops to the area in
preparation for the attacks. At this stage, in order to prevent the genocide, a
Genocide Emergency should be declared. The international community and the
Security Council should intervene under section 7 of UN mandate.? If the State is
involved in genocide then it should held accountable and charged with threating
regional and international security.

When the stage of extermination arrives, the perpetrators do not believe in
the humanity of their victims. They do not deal with them as human being and in
the Kurdish case this was clear in all the crimes considered. At this point only an
armed intervention from the international community can stop the genocide. They
should guarantee safe areas or refugee escape corridors with heavily armed

international protection in order to offer refuge to the potential victims.

2. http://www.un.org/en/documents/charter/chapter7.shtml
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The last stage indicated by Stanton is Denial. This implies the destruction of
evidence that could lead to the discovery of the crimes, including as we have seen
in almost all the cases considered, leaving unmarked mass graves, burning
bodies, or threatening the survivors into denying what they witnessed. This is a
very destructive stage because the accused try to deny the events and this make it
difficult the building of the legal cases against them jeopardizing the possibility of
having justice.

The new Iraqgi constitution of 2005 was the first to be voted through an open
referendum and the intention was born for the need to deal with Iragis unjust past.
In the Preamble of the new Iragi constitution, which was overseen by most
political parties and components of the Iraqi society, it acknowledges what Kurds
and others have been through and it invokes “the pains of sectarian oppression
inflicted by the autocratic clique and inspired by the tragedies of Iraq’s martyrs,
Shiite and Sunni, Arabs and Kurds and Turkmen and from all other components of
the people, and recollecting the darkness of the ravage of the holy cities and the
South in the Sha’abaniyya uprising and burnt by the flames of grief of the mass
graves, the marshes, Al-Dujail and others and articulating the sufferings of racial
oppression in the massacres of Halabja, Barzan, Anfal and the Fayli Kurds”. It
also mentions that we have to take “lessons from yesterday for tomorrow”. The
new Constitution is also the second one to recognise that “Iraq is a country of
multiple nationalities, religions, and sects”. Article 7 goes even further by
condemning the Ba’ath philosophy and “any entity or program that adopts, incites,
facilitates, glorifies, promotes, or justifies racism or terrorism or accusations of
being an infidel (takfir) or ethnic cleansing, especially the Saddamist Ba’ath in Iraq

and its symbols, under any name whatsoever, shall be prohibited. Such entities
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may not be political pluralism in Iraq.” Unfortunately, until now for the reasons
discussed above, the constitution has not been fully implemented. Sectarianism
and de Ba’atification have not been fulfilled and it is difficult to see a new multi-
ethnic and multi-cultural being a reality in the near future. In addition, there are
some worrying patterns that are repeating themselves and gives the impression
that history can repeat itself. Article 9 of the constitution mentioned all Iragis no
matter their ethnicity should join the new Iragi army and, most important, that it
would be subject to the control of the civilian authority. This to avoid any
interference in the political affairs and in any transfer of authority. After 2003 a
new lraqgi army was formed with the participation of Kurd, Arab, Turkoman and
others, but if we look at it today it is easy to find out that it is under Shi’a Arab
domination. In addition, many high ranking Ba’athists are in office and occupy
military positions. For example, the general who was one of the main commanders
during the Anfal campaign, Brigade Abdul Amir Al Zaidi now, thanks to decree no.
372 of the Iragi Council Ministers, is in command of the Tigris Forces based in
Kirkuk, a very daring and symbolic step by the Federal Government considering
that in 1988 Wafiq Al-Samarra’l, deputy director of the Military Intelligence
Directorate said: “you can kill half a million Kurds in Erbil but that won’t do
anything. It would still be Kurdish. But killing 50,000 Kurds in Kirkuk will finish the
cause forever” (Hitermann, 2007). Currently, the Iraqi army is constituted of 15
divisions for a total of about 350,000 soldiers, most of them belonging to the former
Iragi military forces. In addition to that Iraqgi interior ministry have more than one
million policemen.

As shown in articles 132, 134, 136 and 140 the constitution guarantees the

care for the families of the victims of the dictatorship, including the constitutional
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duty to look for the missing Iraqis; the independence of the IHT; the institution of a
Property Claim Commission in charge of returning the property confiscated to the
Faylee Kurds during the Arabization; and the duty to sort out the disputed areas

respectively have not been implemented.

The future from Kurdistan

The Kurdish Regional government inherited a region plagued by the
consequences of the genocides against its citizens. For each crime analysed in
this work the social, economic and cultural consequences are still felt in the area
and abroad by the Kurdish community in the diaspora. In particular, the loss of a
common identity suffered because of the forced displacement during the
Arabization along with the genocide against the Faylee Kurds had caused a
consistent decrease of Kurdish presence in northern Irag.

In addition, the military intervention on Kurdish people, in particular Anfal
and Halabja destroyed almost completely the Kurdish infrastructure. More than
4,500 villages were wiped out from the map and this meant that their local
economy and way of living have been compromised. At this regard, according to
the last statistics, the agricultural production is currently 75% less than it was
before the genocides. This meant a strong change in the economy of the area that
now relies most on the oil whose revenue should be invested in improving the
living conditions of the victims. Another important consequence of the genocide, in
particular the one committed against the Barzanis, is that the social fabric of more
than 2,000 families has been destroyed because of the death of their men. For

many women this meant misery and destitution.
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All this changed the way Kurdish people look at them and had a big impact
on any future that the region wishes for itself. For example, it changed forever the
way they relate themselves to Iragq and the Middle East in general. The persistence
in the society of the mentality and propaganda anti-Kurdish supported by the
regime that sees Kurds as an alien presence in the country, makes difficult the
idea of integration with Iraq and exacerbate Kurdish route towards independence.

In this context, one of the main goals of the KRG has been to support
Kurdish traditions and culture in order to heal the wounds caused by the genocides
and to regain a sense of belonging to the land they were expelled from by force.
The preservation and valorisation of the historical heritage of the northern region is
an example of this attempt. For example, the names of different cities have
changed from the Arabic ones used previously to Kurdish ones. Kurdish language
is more widespread used and bilingual education is now considered an option in
educational institutions.

In order to establish a peasful coexistence with the Iraqis, the KRG should
show them that these were state crimes and were not the result of just one man’s
will. Taking responsibility for their past would help them to understand that it is
their own society who created the abnormality of dictatorship and that this is likely
to repeat itself. As said in different occasions when presenting the legal outcomes
of the trial, the perception that justice has not been done and the presence of
supporters of the past regime in key positions in the Federal Government, makes
Kurdish people mistrust a country that still refuses to grant them justice by
implementing the constitution and to negotiate on crucial issues such as

compensation and disputed territories.
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For all these reasons, in the twenty years of its existence, the KRG worked
at international level in order to raise awareness about the genocides committed
by the Ba’ath regime. This resulted in the international recognition of these crimes
by various countries including Sweden, Norway and the UK; this would also
guarantee the prevention of these crimes in the future.

From a political point of view, it is important that Kurds are represented in
Baghdad in order to guarantee the interests of the victims and make sure that the
2005 constitution is respected. Kurds should never forget that their disputes is not
about having a Kurdish leader in Baghdad, such President of Deputy Prime
minister, they should instead focus on the route to democracy and on the respect
of human rights if they want to be part of Iraqg.

With law no. 9 of 2008 ratified by the KRG, the ministry of Martyrs and Anfal
victims is paying salaries of 40,000 I.D. to the families of the victims of genocide, it
is also providing 250 square meters of land in the place of origin, marriage and
education grants. However, this is not enough to provide them with a decent
standard of living. The KRG should rebuild all the villages in Kurdistan with modern
roads and infrastructure as well as providing permanent housing, clean water,
paved roads, electricity, and schools.

In order to preserve the memory of what happened, Kurds should establish
a National Archive Centre. This would give Kurds the opportunity to study their
recent history. It should be a digital archive available to researchers from all over
the world with the purpose to make Kurds aware of the dangers posed by the
endless repetition of totalitarianism in Middle Eastern society. The purpose of this
work has been to show how quickly a political system can degenerate into a

bloody dictatorship as well as to suggest some recommendations to prevent it.
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Kurdish people, along with others who suffered genocide, have to learn that

“knowing the past is safeguarding the future”.
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Conclusion

The purpose of this thesis was to illustrate the details of the genocides crimes
committed by the state of Iraq between 1963 and 2003. In particular it analysed
five crimes each one on its own right, represent different stages of a state
engineered national project aimed to the annihilation of Kurds in the country. The
crimes are Arabization, the persecution of Faylee Kurds, the disappearance of
8,000 males belonging to the Barzanis tribe and the events leading to the chemical
attacks of Al Anfal and Halabja. The analysis was based on the first-hand
experience of the researcher as minister of Human Rights in the Kurdish Regional
Government between 2001 and 2005 and on his current role as minister of Extra
Regional Affairs in the same government. Part of his role was to gather the
evidence for the prosecution of the perpetrators of the crimes to be presented to
the IHT.

After the introduction, Chapter 2 offers an overview of the concept of
genocide from its introduction into the international legal system and the analysis
of the definition of purpose and intent. Through a study of the investigations and
the trials carried out by the International Criminal Tribunal of Rwanda (ICTR) and
the International Criminal Tribunal for the former Yugoslavia (ICTY) as well as the
Iragi High Tribunal (IHT), this chapter demonstrated how the international
community has failed in recognising these crimes as genocides.

With an analysis of the Treaty of Sevres and Lausanne, Chapter 3 offers an
overview of the Kurdish presence in the Middle East and especially in Iraq from the
19" to the 20" centuries focusing on the historical events starting in 1963 to the
seigure of power by the Ba’ath regime in 1968 which led to Saddam Hussein’s era

of atrocities. In addition, this chapter offered an insight of the role played by the
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most numerous minorities in Iraq, and of the role of the Kurdish Regional
Government in the new reality after the fall of the regime in April 2003.

Chapter 4 offered an analysis of the first crime considered in this thesis:
Arabization. Focusing primarily on the area of Kirkuk, this chapter aimed to show
how this crime constituted the first stage of the state engineered ethnic cleansing
against the Kurds. This crime was carried out the displacement of Kurdish people
from their historical places of residence and aimed to change the demography of
the region. Ethnic cleansing was the main target of the state against Kurds.
Genocide and forced deportation were used to achieve this goal. The investigation
proved how the area of Kirkuk is still a sensitive issue in the relationship between
the Federal Government and the Kurdish Regional Government.

Chapter 5 analysed the mass deportation of Faylee Kurds between 1971
and 1988. This crime was planned and executed through the issueing of laws and
decrees, which ordered their gradual marginalization from the Iragi society. The
documentation gathered show how the authorities encouraged these measures
with the use of force displacing entire communitties while detaining and killing
those who did not comply with the new national strategy. This crime constituted a
concept approval of genocide because all the administration of the state was
involved in it. In addition, due to its chronology and scale, it offered the state the
opportunity to increase the scope and atrocities of the genocide.

Chapter 6 analysed the disappearance and murder of 8,000 men belonging to
the Barzanis between July and August 1983. This investigation, as the following
ones of Anfal and Halabja, was carried out relying on the researcher’s forensic
expertise. This crime, in contrast with the previous ones, was carried out in

secrecy and with the only collaboration of the General Security and Republican
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Guards. Only a few documents relating to the events have been found and in order
to build up the case against the defendants the IHT needed forensic evidence in
support of the charges. This meant a forensic investigation that led to the
discovery of Barzanis’ mass graves in lraq’s south desert. The researcher, thanks
to his training as forensic expert, carried out various fieldworks in 2005, 2007,
2012 and 2013 in order to recover the remains of the victims and return them to
their families. As an outcome of his fieldwork, the researcher managed to return a
total of 606 bodies of Barzani Kurds back to Kurdistan.

Chapter 7 dealt with the crime of Anfal as a national project to destroy the
Kurdish nation and with how the state started to enlarge the targeted areas by
involving in the crime all the state and military agencies. This crime showed how
the state developed an efficient propaganda machine in support of its genocide
campaign by using religious and nationalist rhetoric. This chapter offers an
analysis of the propaganda machine used by the regime to stir up the hatred
against Kurdish people accused of being traitors of the faith and of the country.
Forensic evidence had to be collected in order to build up the court cases against
the defendants.

Chapter 8 dealt with the chemical attacks carried out by the regime against
Kurdish civil population during the Iran-lraq war. The novelty in comparison with
the previous crimes is that these attacks were carried out with the involvement of
different civil and military agencies and that the amount of evidence gathered was
very substantial. From this chapter it is evident the level of hatred against the
people of Halabja. However, as for the previous cases, the number of people
found responsible has been very low, thereby hindering the healing process within
Iragi society.
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After analysing Irag’s state sequenced crimes of genocide committed
against the Kurds, it became evident that Irag has been the theatre of one of the
most serious cases of genocide of the 20™ century. Thus, in Chapter 9 the
researcher provided a list of recommendations for the prevention of future
genocide in Iraq so that the society can heal its wounds and stop the history does
from repeating itself. The researcher reckons that the state should implement
some strategies in order to actively search for the missing people. This would
imply the adoption of modern methods of identification depending on DNA
analysis.

The recommendations provided in this thesis concerned with the victims of
genocide and their families as well as perpetrators and bystanders. For the victims,
the state should recognise their pain. As most of the analysed crimes were state
engineered, Iraq state is legally and morally responsible for compensation to all the
families of the victims. In addition, the families of the victims should be involved in
all the decision-making process regarding their future.

After analysing the outcomes of the trials, it is evident that justice has not
been done. For each crime the number of defendants tried and sentenced does
not compare with the scale and level of atrocity of the crimes committed. Thus, the
state should make an effort to help the families of the victims to seek more justice.
The state should actively prosecute the individuals responsible for the crimes and
bar them from public offices. In this way the state would guarantee a fair treatment
and protection to all its citizens.

The research showed that the number of bystanders during these crimes
was outstanding despite the scale of the killings. It also proved that the best

encouragement for any dictatorship is their silence. Thus the state should come
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out with new strategies of creating active peace education, through media,
research and studies in order to create a democratic society.

The researcher found out, after analysing these state crimes, that there is
mistrust between the Kurdistan Regional Government and the new Iragi Federal
Government in Baghdad, despite their partnership in the government. This is
because the memory of the atrocities is still alive in Kurdish collective memory. At
the same time, the new administration in Baghdad is still hostile towards Kurdish
ambitions for the future. Thus KRG should make sure through all levels of
education that all generations are aware of the past, based on the concept that
‘knowing the past, safe guarding the future.” In addition, it should provide better
psychological and medical treatment for the victims. It also should improve their
economic standards by re-building villages and communities and by restoring the
destroyed infrastructure.

As the main part of the field work dealt with the discovery of mass graves,
the researcher found out that the KRG should amend law no. (5) 2006 published
on Al-Wakiy al Iragia (Law Gazette) on 16" April 2006 in order to work side by side
with the Iragi minister of Human Rights since the majority of mass graves belong to
Kurds. At this regard, the KRG should strengthen its forensic team in collaboration
with the international organizations such as the ICMP.

In conclusion, after analysing these crimes, referring to the Semele
massacre of Assyrians in 1933 mentioned by Raphael Lemkin and the situation of
Irag after the fall of the regime in 2003, the research proved that Iraqi society is a
genocidal and fragmented one, thus the State of Irag should take into account its

unjust past in order to change the culture and education of its society by promoting
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a peaceful coexistence inside and outside the country if Iragis are to live together

in a united federal state.
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Appendixes for Chapter 2

Appendix No (1) Law of the Iraqi Higher Criminal Court

Resolution no. (10)

In the Name of the people
The presidency Council

Pursuant to what has been approved by the National Assembly and in
accordance with Article No. (33) Paragraphs A and B and Article No. (30) of
the Law of Administration for the State of Iraq for the Transitional Period.
The presidency Council decided in the session of October 9, 2005 to
promulgate the following resolution:

Law No. (10) 2005
Law of the Iraqi Higher Criminal Court

SECTION ONE
The Establishment and Organization Of the Court

PART ONE Establishment
Article 1:

First: A court is hereby established and shall be known as The Iraqi Higher
Criminal Court (the “Court”). The Court shall be fully independent.

Second: The Court shall have jurisdiction over every natural person
whether Iraqgi or non-Iragi resident of Iraq and accused of one of the crimes
listed in Articles1l to 14 below, committed during the period from July 17,
1968 and until May 1,2003, in the Republic of Iraq or elsewhere, including
the following crimes:

A. The crime of genocide;

B. Crimes against humanity;

C. War crimes

D. Violations of certain Iraqi laws listed in Article 14 below.

Article 2:

The Court shall have its main office in the city of Baghdad and may hold its
sessions in any governorate, on the basis of a proposal by the Council of
Ministers pursuant to a proposal from the President of the Court.

Article 3: PART TWO Organizational Structure of the Court

The court shall consist of:

First:

A. Cassation Panel, which shall specialize in reviewing the provisions and
decisions issued by one of the criminal or investigative courts.
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B. One or more criminal courts. C. Investigative judges.
Second: Public Prosecution.

Third: An administration, which shall provide administrative and financial
services to the Court and the Public Prosecution.

Fourth:

A. The Cassation Panel shall be composed of nine judges who shall elect
a president for amongst them. The president of the Cassation Panel shall
be the senior president of the court and shall supervise its administrative
and financial affairs.

B. The felony court shall be composed of five judges who shall elect a
president from amongst them to supervise their work.

Fifth. The Council of Ministers may, if deemed necessary, based upon a
proposal by a President of the Court, appoint non-lragi judges who have
experience in conducting criminal trials stipulated in this law, and who are
of very high moral character, honest and virtuous to work in the Court, in
the event that a State is one of the parties in a complaint, and the judges
shall be commissioned with the help of the International Community and the
United Nations.

PART THREE Selection of Judges, Public Prosecutors and their retirement

Article 4:
First: Judges and public prosecutors shall be of high moral character,
integrity and uprightness. They shall possess experience in criminal law
and shall fulfil the appointment requirements stipulated in the Judicial
Organization Law No. 160 of 1979 and the Public Prosecution law No. 159
of 1979.

Second: As an exception to the provisions of paragraph (First) of this Article
the candidates for the positions of judges at the Cassation Panel, the
Criminal Court, the investigative judges and public prosecutors do not have
to be active judges and public prosecutors. Retired judges and members of
public prosecution may be nominated, without restrictions age requirement
and Iraqi lawyers who possess a high level of experience, competence and
efficiency and of absolute competence, in accordance with the Legal
Profession Code No. 173 of 1965 and have served in judicial, legal and the
legal profession fields for no less than (15) years.

Third:

A. The Supreme Juridical Council shall nominate all judges and public
prosecutors to this Court. The Council of Ministers after approving their
nomination shall issue their appointment order from the Presidency Council
and will be classified as class:

(A) Judges, in an exception to the provisions of the Judicial Organization
Law and the Public Prosecution Law. Their salaries and rewards shall be

specified by guidelines issued by the Council of Ministers.
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(B). The judges, public prosecutors and the employees appointed in
accordance with the provisions of law before this legislation shall be
deemed legally approved starting from the date of their appointment
according to the provisions of paragraph (Third/A) of Article (4) taking into
account the provisions of Article (33) of this law.

Fourth: The Presidency Council in accordance with a proposal from the
Council of Ministers shall have the right to transfer Judges and Public
Prosecutors from the Court to the Higher Judicial Council for any reason.

Fifth: The term of service of a judge or a public prosecutor covered by the
provisions of this law shall end for one of the following reasons:

1. If he is convicted of a non-political felony.

2. If he presents false information.

3. If he fails to perform his duties without a legitimate reason.

Article 6:

First: A committee comprised of five members elected from among the
Judges and public prosecutors shall be established in the Court under the
supervision of the Cassation panel of the Court and they shall select a
President for a term of one year. This committee shall be called “Judges
and Public Prosecutors Affairs Committee”. The Committee shall enjoy the
authorities stipulated in the Judicial Organization Law and Public
Prosecution Law. It shall consider disciplinary matters and the service of
Judges and the members of the public prosecution. Its decisions shall be
appealable before the extended panel of the Federal Court of Cassation if it
decides to terminate the service of the judge or a member of the public
prosecution.

Second: The committee shall submit a recommendations, after the appeal
before the extended panel of the Federal Court of Cassation is denied, to
the Council of Ministers to pass a resolution from the Presidency Council
terminating the service of a judge or a public prosecutor, including the chief
justice in case the provisions of Article (6) of this Law are met.

Third: At the end of the Court’s work, the judges and the Public Prosecutors
shall be reassigned to the Higher Judicial Council to work in the Federal
Courts. Those reaching the legal age for retirement shall be retired in
accordance with the Law.

Article 7: PART FOUR Presidency of the Court

First: The president of the court shall:

A. Chair the proceedings of the Cassation Panel.

B. Name the original and alternate judges of the Criminal Courts.
C. Name any of the judges to the Criminal Court in case of absence.
D. Accomplish the Court’s administrative work.
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E. Appoint and end the service of the Administrative Director, security
director, public relations director and archive and documents keeping
director in the court.
F. Name the official spokesman for the Court from among the judges or
public prosecutors.

Second: The President of the Court shall have the right to appoint non-Iraqi
experts to act in an advisory capacity for the Criminal Court and the
Cassation Panel. The role of the non-lragi nationals shall be to provide
assistance with respect to international law and the experience of similar
Courts (whether international or otherwise). The panelling of these experts
is to be done with the help from the International Community, including the
United Nations.

Third: The non-Iraqi experts referred to in paragraph (Second) of this Article
shall also be persons of high moral character, uprightness and integrity. It
would be preferable that such non-Iragi expert should have worked in either
a judicial or prosecutorial capacity in his or her respective country or at the
International War Crimes Court.

Article 8: PART FIVE Investigative Judges

First: Sufficient number of Investigative Judges shall be appointed.

Second: The Court’s Investigative Judges shall undertake the investigation
with those accused of crimes stipulated in paragraph (Second) Article (1) of
this law.

Third: The Investigative Judges shall elect a Chief and his deputy from
amongst them.

Fourth: The Chief shall refer cases under investigation to investigative
judges individually.

Fifth: Each of the Investigative Judges’ Offices shall be composed of an
investigative Judge and qualified staff as may be required for the work of
the investigative judge.

Sixth: An Investigative Judge shall collect evidence from any source he
deems appropriate and question all relevant parties directly.

Seventh: An Investigative Judge shall act independently in the court since
he is considered as a separate entity from the court. He shall not fall under
nor receive requests or orders from any Government Department, or any
other party.

Eight: The decisions of the Investigative Judge can be appealed in
cassation before the Cassation Panel within fifteen days from the date of
receipt of notification or from the date notification is considered received
pursuant to law.

Ninth: The Chief Investigative Judge, after consulting with the President of
the Court, have the right to appoint non-Iragi nationals experts to assist the
Investigative Judges in the investigation of cases covered by this law,
whether international or otherwise. The Chief Investigative Judge can
commission these experts with help from the International Community,
including the United Nations.

Tenth: The non-lraqi experts and observers referred to in paragraph (Ninth)

of this Article are required to be persons of high moral character, honest
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and virtuous; it is preferred that the non-lragi expert and observer had
worked in either a judicial or prosecutorial capacity in his or her respective
country or in the International War Crimes Court.

Article 9: PART SIX The Public Prosecution

First: Sufficient number of prosecutors shall be appointed.

Second: The Public Prosecution shall be composed of a number of public
prosecutors who shall be responsible for the prosecution of persons
accused of crimes that fall within the jurisdiction of the Court.

Third: Public prosecutors shall elect a Chief and his Deputy from amongst
them.

Fourth: Each office of public prosecution shall be composed of a prosecutor
and such other qualified staff as may be required for the work of the Public
Prosecutor.

Fifth. Each prosecutor shall act with complete independence since he is
considered as a separate entity from the Court. He shall not fall under, nor
receive instructions from, any government department or from any other
party.

Sixth: The chief prosecutor shall assign individual cases to a prosecutor to
investigate and to try in court based on the authority granted to the public
prosecutors pursuant to the law.

Seventh: The Chief Public Prosecutor, in consultation with the President of
the Court, shall have the right to appoint non-lragi nationals to act as
experts helping the public prosecutors in the investigation and prosecution
of cases covered by this law whether in an international context or
otherwise. The Chief Prosecutor can commission these experts with the
help of the international community, including the United Nations.

Eighth: The non-Iraqi experts, referred to in Paragraph (Seventh) of this
Article are required to be persons of high moral character, honest and
virtuous. It is preferred that such non-lragi experts had worked in a
prosecutorial capacity in his respective country or in the International War
Crimes Court.

Article 10: PART SEVEN The Administration Department

First: The Administration Department shall be managed by an officer with
the title of Department Director who holds a bachelor degree in law and
have judicial and administrative experience. He shall be assisted by a
number of employees in managing the affairs of the department.

Second: The Administration Department is responsible for the
administrative, financial and service affairs of the court and the Public
Prosecution.

SECTION TWO
The Court Jurisdictions

PART ONE
The Crime of Genocide
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Article 11:

First: For the purposes of this law and in accordance with the International
Convention on the Prevention and Punishment of the Crime of Genocide
dated December 9, 1948 as ratified by lrag on January 20, 1959,
“‘genocide” means any of the following acts committed with the intent to
abolish, in whole or in part, a national, ethnic, racial or religious group as
such:

A. Killing members of the group.

B. Causing serious bodily or mental harm to members of the group.
C. Deliberately inflicting on the group living conditions calculated to bring
about its physical destruction in whole or in part.
D. Imposing measures intended to prevent births within the group. E.
Forcibly transferring children of the group to another group.

Second: The following acts shall be punishable
Genocide.

Conspiracy to commit genocide.

Direct and public incitement to commit genocide.
Attempt to commit genocide.

Complicity in genocide.

moow>»

PART TWO Crimes against Humanity
Article 12

First: For the purposes of this Law, “crimes against humanity” means any of
the following acts when committed as part of a widespread or systematic
attack directed against any civilian population, with knowledge of the attack:

A. Wilful Murder;

B. Extermination;

C. Enslavement;

D. Deportation or forcible transfer of population;
E. Imprisonment or other severe deprivation of physical liberty in violation
of fundamental norms of international law;

F. Torture;
G. Rape, sexual slavery, forcible prostitution, forced pregnancy, or any
other form of sexual violence of comparable gravity;
H. Persecution against any specific party or group of the population on
political, racial, national, ethnic, cultural, religious, gender or other grounds
that are impermissible under international law, in connection with any act
referred to as a form of sexual violence of comparable gravity.

|. Enforced disappearance of persons.
J. Other inhumane acts of a similar character intentionally causing great
suffering, or serious injury to the body or to the mental or physical health.

Second: For the purposes of implementing the provisions of paragraph
(First) of this Article, the below listed terms shall mean the stated
definitions:
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A. “Attack directed against any civilian population” means a course of con-
duct involving the multiple panel of acts referred to in the above paragraph
“First” against any civilian population, pursuant to or in furtherance of a
state or organizational policy to commit such attack;

B. “Extermination” means the intentional infliction of living conditions, such
as the deprivation of access to food and medicine, with the intent to bring
about the destruction of part of the population;

C. “Enslavement” means the exercise of any or all of the powers attached
to the right of ownership over a person and includes the exercise of such
power in the course of human trafficking, in particular women and children;
D.“Deportation or forcible transfer of population” means forced
displacement of the concerned persons concerned by expulsion or other
coercive acts from the area in which they are lawfully present, without
grounds permitted under international law;

E.“Persecution” means the intentional and severe deprivation of
fundamental rights contrary to international law by reason of the identity of
the group or collectivity; and

F.“Enforced disappearance of persons” means the arrest, detention or
abduction of persons by, or with the authorization, support or acquiescence
of, the State or a political organization, followed by a refusal to
acknowledge that deprivation of freedom or to give information on the fate
or whereabouts of those persons, with the intention of removing them from
the protection of the law for a prolonged period of time.

PART THREE War Crimes

Article 13 .For the purposes of this Law, “war crimes” means:

First. Grave breaches of the Geneva Conventions of 12 August 1949,
namely, any of the following acts against persons or property protected
under the provisions of the relevant Geneva Convention:

A. Wilful killing;

B. Torture or inhuman treatment, including biological experiments;
C. Wilfully causing great suffering, or serious injury to body or health;
D. Extensive destruction and appropriation of property not justified by
military necessity and carried out unlawfully and wantonly;
E. Compelling a prisoner of war or other protected person to serve in the
forces of a hostile power;
F. Wilfully denying the right of a fair trial to a prisoner of war or other
protected person;

G. Unlawful confinement;

H. Unlawful deportation or transfer; and

|. Taking of hostages.

Second: Other serious violations of the laws and customs applicable in
inter- national armed conflicts, within the established framework of
international law, namely, any of the following acts:

A. Intentionally directing attacks against the civilian population as such or
against individual civilians not taking direct part in hostilities;

B. Intentionally directing attacks against civilian objects, that is, objects

which are not military objectives;
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C. Intentionally directing attacks against personnel, installations, material,
units or vehicles used in a peacekeeping missions in accordance with the
Charter of the United Nations or in a humanitarian assistance missions, as
long as they are entitled to the protection given to civilians or civilian objects
under the international law of armed conflicts;
D. Intentionally launching an attack in the knowledge that such attack will
cause incidental loss of life or injury to civilians or damage to civilian objects
which would be clearly excessive in relation to the concrete and direct
overall military advantages anticipated;
E. Intentionally launching an attack in the knowledge that such attack will
cause widespread, long-term and severe damage to the natural
environment, which would be clearly excessive in relation to the concrete
and direct overall military advantage anticipated,;
F. Attacking or bombarding, by whatever means, towns, villages, dwellings
or buildings which are undefended and which are not military objectives;
G. Killing or wounding a combatant who, having laid down his arms or
having no longer means of defense, has surrendered at discretion;
H. Making improper use of a flag of truce, of the flag or of the military
insignia and uniform of the enemy or of the United Nations, as well as of the
distinctive emblems of the Geneva Conventions, resulting in death or
serious personal injury;
I. The transfer, directly or indirectly, by the Government of Irag or any of its
instrumentalities (which includes for clarification any of the instruments of
the Arab Ba’ath Socialist Party)), of parts of its own civilian population into
any territory it occupies, or the deportation or transfer of all or parts of the
population of the occupied territory within or outside this territory;
J. Intentionally directing attacks against buildings that are dedicated to
religion, education, art, science or charitable purposes, historic monuments,
hospitals and places where the sick and wounded are collected, provided
they are not military objectives;
K. Subjecting persons of another nation to physical mutilation or to medical
or scientific experiments of any kind that are neither justified by the medical,
dental or hospital treatment of the person concerned nor carried out in his
or her interest, and which cause death to or seriously endanger the health
of such person or persons;
L. Killing or wounding treacherously individuals belonging to the hostile
nation or army;

M. Declaring that no one remained alive;
N. Destroying or seizing the property of an adverse party unless such
destruction or seizure be imperatively demanded by the necessities of war;
O. Declaring abolished, suspended or inadmissible in a court of law, or
otherwise depriving, the rights and actions of the nationals of the hostile
party;
P. Compelling the nationals of the hostile party to take part in the
operations of war directed against their own country, even if they were in
the belligerent’s service before the commencement of the war;

Q. Pillaging a town or place, even when it is taken by force; R. Using
poison or poisoned weapons;
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S. Using asphyxiating, poisonous or other gases, and all analogous liquids,
materials or devices;

T. Using bullets, which expand or flatten easily in the human body, such as
bullets with a hard envelope, which does not entirely cover the core or is
pierced with incisions;

U. Committing outrages upon personal dignity, in particular humiliating and
degrading treatment;

V. Committing rape, sexual slavery, enforced prostitution, forced
pregnancy, or any other form of sexual violence of comparable gravity;

W. Utilizing the presence of a civilian or other protected person to render
certain points, areas or military forces immune from military operations;

X. Intentionally directing attacks against buildings, material and medical
units, transport, and personnel using the distinctive emblems of the Geneva
Conventions in conformity with international law;

Y. Intentionally using starvation of civilians as a method of warfare by
depriving them of objects indispensable to their survival, including wilfully
impeding relief supplies as provided for under international law; and

Z. Conscripting or enlisting children under the age of fifteen years into the
national armed forces or using them to participate actively in hostilities.

Third: In the case of an armed conflict, any of the following acts committed
against persons taking no active part in the hostilities, including members of
armed forces who have laid down their arms and those placed hors de
combat by sickness, wounds, detention or any other cause:
A. Use of violence against life and persons, in particular murder of all
kinds, mutilation, cruel treatment and torture;
B. Committing outrages upon personal dignity, in particular humiliating and
degrading treatment;

C. Taking of hostages;
D. The passing of sentences and the carrying out of executions without
previous judgment pronounced by a regularly constituted court, affording all
judicial guarantees which are generally recognized as indispensable.

Fourth: Other serious violations of the laws and customs of war applicable
in armed conflict not of an international character, within the established
framework of international law, namely, any of the following acts:

A. Intentionally directing attacks against the civilian population as such or
against civilian individuals not taking direct part in hostilities;

B. Intentionally directing attacks against buildings, materials, medical
transportation units and means, and personnel using the distinctive
emblems of the Geneva Conventions in conformity with international law;

C. Intentionally directing attacks against personnel, installations, materials,
units, or vehicles used in humanitarian assistance or peacekeeping
missions in accordance with the Charter of the United Nations, as long as
they are entitled to the protection given to civilians or civilian targets under
the international law of armed conflict;

D. Intentionally directing attacks against buildings that are dedicated to
religious, educational, artistic, scientific or charitable purposes, and historic
monuments, hospitals and places where the sick and wounded are

collected, provided they are not military objectives;
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E. Pillaging any town or place, even when taken over by assault;
F. Committing rape, sexual slavery, forced prostitution, forced pregnancy,
or any other form of sexual violence of comparable gravity;
G. Conscripting or listing children under the age of fifteen years into armed
forces or groups or using them to participate actively in hostilities;
H. Ordering the displacement of the civilian population for reasons related
to the conflict, unless the security of the civilians involved or imperative
military reasons so demand;
I. Killing or wounding treacherously a combatant adversary; J. Declaring
that no person is still alive;
K. Subjugation persons who are under the power of another party of the
conflict to physical mutilation or to medical or scientific experiments of any
kind that are neither justified by the medical, dental or hospital treatment of
the person concerned nor carried out in his or her interest, causing death to
such person or persons, or seriously endangering their health; and
L. Destroying or seizing the property of an adversary, unless such
destruction or seizure is imperatively demanded by the necessities of the
conflict.

PART FOUR Violations of Iragi Laws

Article 14
The Court shall have the power to prosecute persons who have committed
the following crimes:

First: Intervention in the judiciary or the attempt to influence the functions of
the judiciary.

Second: The wastage and squander of national resources, pursuant to,
item G of Article 2 of the Law punishing those who conspire against the
security of the homeland and corrupt the regime No. 7 of 1958.

Third: The abuse of position and the pursuit of policies that were about to
lead to the threat of war or the use of the armed forces of Iraq against an
Arab country, in accordance with Article 1 of Law Number 7 of 1958.

Fourth: If the court finds a default in the elements of any of the crimes
stipulated in Articles 11, 12, 13 of this law, and it is proved to the Court that
the act constitutes a crime punishable by the penal law or any other
criminal law at the time of its commitment, then the court shall have
jurisdiction to adjudicate this case.

Article 15

SECTION THREE Individual Criminal Responsibility

First: A person who commits a crime within the jurisdiction of this Court
shall be personally responsible and liable for punishment in accordance
with this Law.

Second: In accordance with this Law, and the provisions of Iragi criminal
law, a person shall be criminally responsible if that person:

A. Commits such a crime, whether as an individual, jointly with another or
through another person, regardless of whether that this person is criminally

responsible or not;
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B. Orders, solicits or induces the commission of such a crime, which in fact
occurs or is attempted;
C. For the purpose of facilitating the commission of such a crime, aids,
abets or by any other means assists in its commission or its attempted
commission, including providing the means for its commission;
D. Participating by any other way with a group of persons, with a common
criminal intention to commit or attempt to commit such a crime, such
participation shall be intentional and shall either:
1. Be made for the aim of consolidating the criminal activity or
criminal purpose of the group, where such activity or purpose
involves the commission of a crime within the jurisdiction of the
Court; or
2. Be made with the knowledge of the intention of the group to
commit the crime;
E. In respect of the crime of genocide, directly and publicly incites others to
commit genocide;
F. Attempts to commit such a crime by taking action that commences its
execution, but the crime does not occur because of circumstances
independent of the person’s intentions. However, a person who abandons
the effort to commit the crime or otherwise prevents the completion of the
crime shall not be liable for punishment under this Law for the attempt to
commit that crime if that person completely and voluntarily gave up the
criminal purpose.

Third: The official position of any accused person, whether as president,
chairman or a member of the Revolution Command Council, prime minister,
member of the council of ministers, a member of the Ba’ath Party
Command, shall not relieve such person of criminal penal, nor mitigate
punishment. No person is entitled to any immunity with respect to any of the
crimes stipulated in Articles 11, 12, 13, and 14 of this law.

Fourth: The crimes that were committed by a subordinate do not relieve his
superior of criminal responsibility if he knew or had reason to know that the
subordinate was about to commit such acts or had done so, and the
superior failed to take the necessary and appropriate measures to prevent
such acts or to submit the matter to the competent authorities for
investigation and prosecution.

Fifth: The fact that an accused person acted pursuant to an order of the
Government or of his superior, shall not relieve him of criminal
responsibility, but may be considered in mitigation of punishment if the
Court determines that justice so requires.

Sixth: Pardons issued prior to this law coming into force, do not apply to the
accused in any of the crimes stipulated in it.

Article 16

SECTION FOUR: Rules of Procedure and Evidence

The Court shall apply the Criminal Procedure Law No. 23 of 1971, and the
Rules of Procedure and Evidence appended to this law, which is an
indivisible and integral part of the law.

Article 17
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SECTION FIVE: General Principles of Criminal Law

First: In case a stipulation is not found in this Law and the rules made there

under, the general provisions of criminal law shall be applied in connection

with the accusation and prosecution of any accused person shall be those

contained in:

A. The Baghdadi Penal Law of 1919, for the period starting from July 17,
1968, till Dec. 14, 1969.

B. The Penal law no.111 of 1969, which was in force in1985 (third version),

for the period starting from Dec.15, 1969, till May, 1, 2003.

C. The Military Penal Law no.13 of 1940, and the military procedure law

no.44 of 1941.

Second: To interpret Articles 11, 12, 13 of this law, the Cassation Court and
Panel may resort to the relevant decisions of the international criminal
courts.

Third: Grounds for exclusion of criminal responsibility under the Panel Law
shall be interpreted in a manner consistent with this Law and with
international legal obligations concerning the crimes within the jurisdiction
of the Court.

Fourth: The crimes stipulated in Articles 11, 12, 13, and 14 shall not be
subject to limitations that terminate the criminal case or punishment.

Article 18

SECTION SIX: Investigations and Indictment

First: The Investigative Judge shall initiate investigations ex-officio or on the
basis of information obtained from any source, particularly from the police,
or governmental and nongovernmental organizations. The Investigative
Judge shall assess the information received and decide whether there is
sufficient basis to proceed.

Second: The Court Investigative Judge shall have the power to question
suspects, victims and witnesses, or their relatives to collect evidence and to
con- duct on-site investigations. In carrying out his task the Court
Investigative Judge may, as appropriate, request the assistance of the
relevant governmental authorities concerned, who shall be required to
provide full co-operation with the request.

Third: Upon a determination that a prima facie case exists, the Investigative
Judge shall prepare an indictment containing a concise statement of the
facts of the crime with which the accused is charged under the Statute and
shall refer the case to the criminal court.

Article 19

PART ONE: Guarantees of the Accused

First: All persons shall be equal before the Court.

Second: The accused shall be presumed innocent until proven guilty before
the Court in accordance with this law.

Third: Every accused shall be entitled to a public hearing, in pursuance with
the provisions of this law and the Rules issued according to it.

Fourth: In directing any charge against the accused pursuant to the present
Law, the accused shall be entitled to a just fair trial in accordance with the
following minimum guarantees:
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A. To be informed promptly and in detail of the content nature and
cause and of the charge against him;

B. To have adequate time and facilities for the preparation of his
defence and to communicate freely with counsel of his own choosing
and to meet with him privately. The accused is entitled to have non-
Iragi legal representation, so long as the principal lawyer of such
accused is Iraqi;

C. To be tried without undue delay;

D. To be tried in his presence, and to use a lawyer of his own
choosing, and to be informed of his right assistance of his own
choosing; to be informed, if he does not have legal assistance, of
this right; and to have legal assistance and to have the right to
request such aid to appoint a lawyer without paying the fees, case if
he does not have sufficient means to pay for it; if he does not have
the financial ability to do so.

E. The accused shall have the right to request the defence
witnesses, the witnesses for the prosecution, and to discuss with
them any evidence that support his defence in accordance with the
law.

F. The defendant shall not be forced to confess and shall have the
right to remain silent and not provide any testimony and that silent
shall not be interpreted as evidence of convection or innocence.

Article 20

SECTION SEVENTH: Trial Proceedings

First: A person against whom an indictment has been issued shall, pursuant
to an order or an arrest warrant of the Investigative Judge, be taken into
custody, immediately informed of the charges against him and transferred
to the Court.

Second: The Criminal Court shall ensure that a trial is fair and expeditious
and that proceedings are conducted in accordance with this Statute and the
Rules of Procedure and Evidence annexed to this Law, with full respect for
the rights of the accused and due regard for the protection of the victims,
their relatives and the witnesses.

Third: The Criminal Court shall read the indictment, satisfy itself that the
rights of the accused are respected and guaranteed, insure that the
accused understands the indictment, with charges directed against him and
instruct the accused to enter a plea.

Fourth: The hearings shall be public unless the Criminal Court decides to
close the proceedings in accordance with the Rules of Procedure and
Evidence annexed to this Statue, and no decision shall be adopted under
the session secrecy unless for extreme limited reasons.

Article 21

The Criminal Court shall, in its Rules of Procedure and Evidence annexed
to this Statue, provide the protection for victims or their relatives and
witnesses and also for the secrecy of their identity.

Article 22
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Families of victims and Iraqi persons harmed may file a civil suit before this
court against the accused for the harm they suffered through their actions
constituting crimes according to the provisions of this Statue. The court
shall have the power to adjudicate these claims in accordance with the Iraqi
Criminal procedure Code No. 23 for the year 1971, and other relevant laws.
Article 23

First: The Criminal Court shall pronounce judgments and impose sentences
and penalties on persons convicted of crimes within the jurisdiction of the
Court.

Second: The judgment shall be issued by a majority of the judges of the
Criminal Court, and shall announce it in public. The judgment shall not be
issued except pursuant to the indictment decision. The opinion of the
dissenting Judges can be appended.

Article 24
First: The penalties that shall be imposed by the Court shall be those
prescribed by the Iragi Penal Code No (111) of 1969, except for sentences
of life imprisonment that means the remaining natural life of the person.
With considering the provisions of Article (17) of this Statute.
Second: It shall be applied against the crimes stipulated in article (14) of
this Statute the sentences provided under the Iragi Penal Code and other
punishable laws
Third: The penalty for crimes under Articles 11, 12, 13 shall be determined
by the Criminal Court, taking into account the provisions contained in
paragraphs fourth and fifth.
Fourth: A person convicted of sentences stipulated under Iragi Penal Code
shall be punished if:

A. He committed an offence of murder or rape as defined under Iraqi

Penal Code.

B. He participated in committing an offence of murder or rape.
Fifth: The penalty for any crimes under Articles 11, 12, 13 which do not
have a counterpart under Iraqgi law shall be determined by the Court taking
into account such factors like the gravity of the crime, the individual
circumstances of the convicted person, guided by judicial precedents and
relevant sentences issued by the international criminal courts.
Sixth: The Criminal Court may order the forfeiture of proceeds, property or
assets derived directly or indirectly from a crime, without prejudice to the
rights of the bona fide third parties.
Seventh: In accordance with Article 307 of the Iraqi Criminal Procedure
Code, the Criminal Court shall have the right to confiscate any material or
goods prohibited by law regardless of whether the case has been
discharged for any lawful reason.

SECTION EIGHT: Appeals Proceedings

Article 25

PART ONE Cassation

First: The convicted public prosecutor has the right to contest the
judgments and decisions before the Cassation Panel for any of the

following reasons:
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1. If a judgment issued is in contradiction with the law or there is an

error in interrupting it.

2. An error in procedures.

3. Material error in the facts which has led to violation of justice.
Second: The Cassation Panel may affirm, reverse or revise the decisions
taken by the Criminal Court or the decisions of the Investigative Judge.
Third: When the Cassation Panel issues its verdict to revoke the judgment
of acquittal or release issued by the Criminal Court or the Investigative
Judge, the case shall be referred back to the Court for retrial of the accused
or for the Investigative Judge to implement the decision.

Fourth: The period of appeal shall be in accordance with the provisions of
the Iragi Criminal procedure Code No. 23 for the year 1971 that is in effect,
in case there is no specific provision in that regard

Article 26
PART TWO Retrial
First: Where a new findings or facts have been discovered which were not
known at the time of the proceedings before the Criminal Court or the
Cassation Panel and which could have been a decisive factor in reaching
the decision, the convicted person or the Prosecution may submit to the
Court an application for a retrial.
Second: The Court shall reject the application if it considers it to be
unfounded. If it determines that the application has merit, and for the
purpose of reaching a modification of the court decision after hearing the
parties in the case, may:

1. Send case back to the original Criminal Court that issued the

ruling; or

2. Send case back to another Criminal Court; or

3. The Cassation Panel takes jurisdiction over the matter.

Article 27

SECTION NINE: Enforcement of Sentences

First: Sentences shall be carried out in accordance with the Iraqgi legal
system and its laws.

Second: No authority, including the President of the Republic, may grant a
pardon or mitigate the punishment issued by the Court. The punishment
must be executed within 30 days of the date when the judgment becomes
final and non-appealable.

Article 28

SECTION TEN: General and Final Provisions

Investigative judges, Judge of the criminal courts, members of the public
prosecution committee, the director of the administrative department and
the court’s staff must be Iragi nationals with due considerations given to the
provisions of Article 4 (Third) of this statute.

Article 29
First: The Court and the national courts shall have concurrent jurisdiction to
prosecute persons for those offences stipulated in Article 14 of this statute.
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Second: The Court shall have primacy over all other Iraqi courts with
respect to the crimes stipulated in Articles 11, 12, and 13 of this statute.
Third: At any stage of the proceedings, the Court may demand of any other
Iragi court to transfer any case being tried by it involving any crimes
stipulated in Articles 11, 12, 13, and 14 of this statue, and such court shall
be required to transfer such case upon demand.

Fourth: At any stage of the proceedings, the Court may demand of any
other Iraqgi court to transfer any case being tried by it involving any crimes
stipulated in Articles 13, 14, 15, 16 of this statue, and such court shall be
required to transfer such case upon demand.

Article 30

First: No person shall be tried before any other Iraqgi court for acts for which
the Court, in accordance with Articles 300 and 301 of the Iraqgi Criminal
Procedure Code, has already tried him or her.

Second: A person, who has been tried by any lragi court for acts
constituting crimes within the jurisdiction of the Court, may not be
subsequently tried by the Court except if the Court determines that the
previous court proceedings were not impartial or independent, or were
designed to shield the accused from criminal responsibility. When decisions
are made for a retrial, one of the conditions contained in Article 196 of the
Iragi Civil Procedure Code and Article (303) of the Iraqgi Criminal Procedure
Code must be met.

Third: In determining the penalty to be imposed on a person convicted of a
crime under the present Statute, the Court shall take into account the time
served of any penalty imposed by an Iragi court on the same person for the
same crime.

Article 31

First: The President of the Court, the Judges, the Court’s Investigative
Judges, the Public Prosecutors, the Director of the Administration
Department and their staffs shall have immunity from civil suits in respect to
their official functions.

Second: Other persons, including the accused, required at the seat of the
Court shall be accorded such treatment as is necessary for the proper
functioning of the Court.

Article 32
Arabic shall be the official language of the Court.

Article 33

No person who was previously a member of the disbanded Ba’ath Party
shall be appointed as a judge, investigative judge, public prosecutor, an
employee or any of the personnel of the Court.

Article 34
The expenses of the Court shall be borne by the State’s general budget.

Article 35
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The President of the Court shall prepare and submit an annual report on
the Court activities to the Council of Ministers.

Article 36

The provisions of the civil service law no. (24) Of 1960, Personnel law no.
(25) Of 1960, government and socialist sector employees disciplinary law
No (14) of 1991 and civil pension law No. (33) Of 1966 shall apply to the
court's employees other than the judges and members of public
prosecution.

Article 37

Law No. 1 for the year 2003 the Iraqgi Special Tribunal and the Rules of
Procedure and Evidence issued in accordance with the provisions of Article
(16) thereof are revoked from the date this statute comes into force.

Article 38
All decisions and Orders of Procedure issued under law No. 1 for the year
2003 are correct and conform to the law.

Article 39
The Council of Ministers in coordination with the President of the Court
shall issue instructions to facilitate the implementation of this statute.

Article 40
This law shall come into force on the date of its publication in the Official
Gazette.

Jalal Talabani Adil Abdul-Mahdi Ghazi Ajil Al-Yawir
President of the Republic ~ Vice- President Vice-President

Justifying Reasons

In order to expose the crimes committed in Irag from July 17, 1968 until
May 1,2005 against the Iraqi people and the peoples of the region and the
subsequent savage massacres, and for laying down the rules and
punishments to condemn after a fair trial the perpetrators of such crimes for
waging wars, mass extermination and crimes against humanity, and for the
purpose of forming an Iragi national high criminal court from among Iraqgi
judges with high experience, competence and integrity to specialize in
trying these criminals. And in order to reveal the truth and the agonies and
injustice caused by the perpetrators of such crimes, and for protecting the
rights of many lIraqis and alleviating injustice and for demonstrating
heaven'’s justice as envisaged by the Almighty God. ...

This law has been legislated.
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Appendix No. (2) Sentence against Saddam Hussain
Text of the sentence against Saddam Hussein for the Anfal campaigns.

In The Name of God All Merciful All Compassionate
Iraqi High Tribunal Second Court of

Felonies Baghdad — Iraq

Ref. No 1/C Second/2006

Date: 2007 Jun 24

The Verdict Convict Saddam Hussein Al-Majid: Head of the bygone
Revolutionary Command Council and former Armed Forces’ General Commander,
he issued Decree [160] for the year 1987, granting Convict ‘Ali Hasan Al-Majid
full authorities of the president, Party commander, and Armed Forces General
commander to execute command’s objectives in the Northern Area.

The latter issued orders to carry on Al-Anfal operations, as per the aforementioned
granted authority, especially the order to use “special ammunition” [meaning
chemical weapons] which can not be used unless after an order from the president
himself, as it had been mentioned on the voice record. Charges against him are:

Genocide: as per Article [11/First — Clauses (A) and C] by virtue of Article [15]
of the court’s law.

Crimes against Humanity: as per Article [12/First — Clauses (A), C, and 5] by
virtue of Article [15] of the court’s law.

War Crimes: as per Article [13/Fourth — Clauses (A), (D), and (L) by virtue of
Article [15] of the court’s law. (page 55 of 963

Accusing the convicts on behalf of the court:

We've already explained a detail in the previous article stating that Mr. Chief
Investigative Justice had transferred 7 convicts to this court, as follow:
Sultan Hashim Ahmad
‘Ali Hasan Al-Majid
Saddam Hussein Al-Majid
Sabir ‘Abd-al-’Aziz Husayn
Husayn Rashid Muhammad

6. Tahir Tawfiq Al-Haj Yusif
7. Farhan Mutlak Al-Juburi
to prosecute them as per articles mentioned in the referral decision.
Via trials’ result, after listening to the plaintiffs’ testimonies, prosecution and
defense witnesses, and reviewing the huge number of documents, files, compact
discs (CD’s) and audio tapes, and by acknowledging that the court is not bound
to charges by which the Chief of Investigative Judges transferred the convicts,
the same court, on 2007 February 20, directed to each convict a charge paper,
excluding Convict Saddam Husayn Al-Majid who had been executed as per
First Criminal Court’s verdict in Al-Dujayl case, approved to be irrevocable
by cassation court.Chief of Judges

aprwdE
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Appendix No. (3) RCC Decree no. 244.
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In the name of God, most Gracious, Most Merciful
Republic of Iraq

Revolutionary Command Counsel

Decree No0.244
Date: 20 April 1987

Subject: Decree

Based paragraph (a) of article 42 of the Iragi Constitution, The
Revolutionary Command Council decided during its meeting of 20" April
1987 that:

1- Ali Hassan Al Majid the Northern Bureau of Ba’ath Party has been
appointed to assume total authority to carry out RCC decree no.160 of 29
March 1987.

2- This decree should be implemented officially from its publication...

Signed By

Saddam Hussein
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Appendixes Chapter 3

Appendix No (1) Articles from the Treaty of Seevres
Articles No. 62, 63 and 64 of the Treaty of Sévres 10" August 1920

Article 62

A Commission sitting at Constantinople and composed of three members
appointed by the British, French and Italian Governments respectively shall
draft within six months from the coming into force of the present Treaty a
scheme of local autonomy for the predominantly Kurdish areas lying east of
the Euphrates, south of the southern boundary of Armenia as it may be
hereafter determined, and north of the frontier of Turkey with Syria and
Mesopotamia, as defined in Article 27.11 (2) and (3). If unanimity cannot be
secured on any question, it will be referred by the members of the
Commission to their respective Governments. The scheme shall contain full
safeguards for the protection of the Assyro-Chaldeans and other racial or
religious minorities within these areas, and with this object a Commission
composed of British, French, Italian, Persian and Kurdish representatives
shall visit the spot to examine and decide what rectifications, if any, should
be made in the Turkish frontier where, under the provisions of the present
Treaty, that frontier coincides with that of Persia.

Article 63

The Turkish Government hereby agrees to accept and execute the decisions
of both the Commissions mentioned in Article 62 within three months from
their communication to the said Government.

Article 64
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If within one year from the coming into force of the present Treaty Kurdish
peoples within the areas defined in Article 62 shall address themselves to the
Council of the League of Nations in such a manner as to show that a majority
of the population of these areas desires independence from Turkey, and if
the Council then considers that these peoples are capable of such
independence and recommends that it should be granted to them, Turkey
hereby agrees to execute such a recommendation, and to renounce all rights
and title over these areas.

The detailed provisions for such renunciation will form the subject of a
separate agreement between the Principal Allied Powers and Turkey.

If and when such renunciation takes place, no objection will be raised by the
Principal Allied Powers to the voluntary adhesion to such an independent
Kurdish State of the Kurds inhabiting that part of Kurdistan which has hitherto

been included in the Mosul vilayet.
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Appendix No (2) Peace Agreement of 11 March 1970

[Extracts taken from the translation provided by the Ministry of Culture and
Information of Iraq)

The Revolutionary Council, in a statement issued on 11 March 1970,
announced a complete and constitutional settlement of the Kurdish issue.
The President of the Republic and Chairman of the RCC made the historic
announcement over. Baghdad television and radio networks. The following
are extracts from the statement:

The Revolutionary Command Council affirms its determination to deepen and
broaden all effective measures for achieving the full means of cultural and
economic resurgence and general development in the Kurdish area, seeking
in the first place to enable the Kurdish masses to exercise their legitimate
rights and assure their actual participation in earnest endeavours to build a
homeland and struggle for the fulfilment of its major nationalist goals.
Thereupon, the Revolutionary Command council has resolved on the
following:

1. Kurdish language shall be alongside with the Arabic language, the official
language in areas populated by a Kurdish majority. The Kurdish language
shall be the language of instruction in these areas. Arabic language shall be
taught in all schools, where Kurdish language is the language of instruction
while the Kurdish language shall be taught in Schools throughout Iraq as a
second language within the limits stipulated by law.

2. The sharing of our Kurdish brothers in Government and non-discrimination

between the Kurds and others in the assumption of public offices including
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sensitive and important posts in the state such as cabinet portfolios, army
command, etc., have been and still remain among the important objectives
which the Revolutionary Government seeks to achieve. The Revolutionary
Government, in approving this principle, stresses the necessity of working for
its fulfilment in an equitable ratio with due regard to the principle of efficiency
the proportionate distribution of inhabitants and the inequities which had
befallen our Kurdish brothers in the past.

3. In view of the state of backwardness, which in the past afflicted the
Kurdish nationality from the cultural and educational standpoints, a plan shall
be worked out to make good that backwardness.

A- Speeding up the implementation of the resolution of the Revolutionary
Command Council concerning the language and the cultural right of the
Kurdish people and placing under the jurisdiction of the Directorate General
of Kurdish Culture and Information the task of preparing and steering radio
and television programs concerning Kurdish national issues.

B- Reinstating all students who were dismissed or were compelled to leave
the school on account of the circumstances of violence in the area regardless
of their ages or producing a convenient remedy for their problem.

C-Building more schools in the Kurdish area, elevating the standards of
schooling and education and admitting in just proportions Kurdish students to
universities, military colleges, educational missions and fellowship.

4. In the administrative units, populated by a Kurdish majority, officials shall
be from among Kurds or from among persons well versed in the Kurdish
language provided the required number is available. Appointment shall be

made of the principal officials - Governor, Qaimagam, Police Commandant,
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Security Director, etc. Work will promptly commence to develop state
machineries in the area in consultation with the High Committee supervising
the implementation of this statement in a manner assuring such
implementation and cementing national unity and stability in the area.

5. The Government concedes to the Kurdish people its right to set up student
youth, women and teachers organization of its own such organizations to
become affiliated in the corresponding national Iragi organizations.

A-The operative period of paras (l) and (2) of the RCC’s resolution. NO.59
dated 5 August 1968, shall be extended right up to the date of the issuance
of this statement and shall extend to all hose that took part in the acts ‘of
violence in the Kurdish area.

B- Workers, officials and employees both civilian and military, shall return to
service without this being affected by cadre restrictions. The civilians among
them shall be put to use in the Kurdish area within the limits of its
requirements.

C- A body of specialists shall be constituted to work for uplifting the
Kurdish area in all spheres as quickly as possible and for compensating it for
what has descended upon it in the past number of years. An adequate
budget is to be set aside for this purpose. The body in question shall operate
under the jurisdiction of the Ministry of Northern Affairs.

D- The economic plan shall be drawn up in such a way as to assure
equal development to various parts of Iraq with due attention to the Kurdish
area.

E- Pension salaries shall be made for the families of those who met with

martyrdom in the regrettable circumstances of hostilities from among the
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members of the Kurdish armed movement and others as well as to the
persons who became disabled or deformed as a result of those conditions.
This is to be enacted by a special legislation on the pattern of other
legislations in force.

F- Speedy efforts shall be made to provide relief to stricken and needy
persons through the accomplishment of housing projects and others assuring
work to the unemployed. Appropriate in kind and cash subsidies shall also be
made available and reasonable compensation offered to those stricken
persons who need help. This all is to be entrusted to the High Committee.
Excluded from this shall be the persons covered by the above paras.

6. The inhabitants of Arab and Kurdish villages shall be restored to their
former places of habitation. As to the villagers of areas where housing units
cannot be set up and which are taken over by the Government for public
utility purposes under law, they shall be resettled in neighbouring areas and
duly compensated.
7. Speedy measures shall be taken to implement the Agrarian Reform law in
the Kurdish area and amending it in such a manner as guarantees the
liquidation of feedlots relations and the acquisition of appropriate plots of land
side by side with waiving for them agricultural taxes accumulating over the
years of unfortunate hostilities.
8. It has been agreed to amend the Interim Constitution as follows:

A. The people of Iraq is made up of two principal nationalities; the Arab
nationality and the Kurdish nationality. This Constitution confirms the national
rights of the Kurdish people and the rights of all minorities within the

framework of Iraqi unity.
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B. The following para shall be added to Article (4) of the Constitution: the
Kurdish language, alongside with the Arabic language, shall be an official
language in the Kurdish area.

C. The above shall be confirmed in the Permanent Constitution.

9. The broadcasting station and heavy weapons shall be returned to the
Government - this being tied up to the implementation of the final stages of
the agreement.

10. A Kurd shall be one of the vice-presidents.

11. The Governorates Law shall be amended in a manner conforming to
the substance of this statement.

12.  Following the announcement of the statement, necessary measures
shall be taken, in consultation with the High Committee supervising its
implementation to unify the governorates and administrative units populated
by a Kurdish majority in accordance with official census operations yet to be
made. The state shall endeavour to develop this administrative unity and
deepen and broaden the exercising by the Kurdish people therein of the
Sunni of its national rights as a guarantee to its enjoyment of self-rule. Until
this administrative unity is achieved, the Kurdish national affairs shall be
coordinated through periodical meetings between the High Committee and
the governors of the northern area. As the self-rule is to be achieved within
the framework of the Iraqi Republic, the exploitation of national riches in the
area will naturally be under the jurisdiction of the authorities of this Republic.
13.  The Kurdish people shall shave iii the legislative power in a manner

proportionate to its population ratio in Iraqg.
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Kurdish countrymen, these gains scored by the Revolution will be nothing
more than a step for the full achievement of your national goals in the shade
of this beloved homeland and the unity of its great people. History will bear
witness that you did not have and never will have a sincere brother and
dependable ally as the Arab people. Revolutionary Command Council 11

March 1970

Appendixes Chapter 5

Appendix no. (1). A. Iragi Council of Ministers Resolution no. 426 of 2010

Resolutions No. 426 of 2010

Resolution of the Council of Ministers
No. 426 of 2010

Pursuant to the urgent presentation of His Excellency the Prime Minister
during the meeting of the Council of Ministers, and in accordance with Article
11 of the Supreme Iragi Criminal Tribunal Law No. 10 of 2005 as amended
regarding crimes of Genocide;

The Council of Ministers has resolved at its forty-eighth ordinary session,
convened on 8/12/2010, to approve the issuance of the following statement:

Eirst: The Council of Ministers welcomes the decision of the Supreme Iraqi
Criminal Tribunal, issued on 29/11/2010, ruling that the case of Extermination
and Displacement of the Faylee Kurds shall be deemed a crime of Genocide
by all measures, reiterating that which was resolved by the Council of
Representatives and confirmed by the Presidency Council in its Resolution
No. 26 of 2008, published in Al-Waqaea Al-Iragia gazette, edition 4087 dated
22/9/2008.

Second: The Council of Ministers undertakes to eliminate all of the negative
impacts resulting from the oppressive resolutions issued by the former
regime against the lIraqi people from the Faylee Kurds (such as the
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Deprivation of Iragi Nationality and the Confiscation of Moveable and
Immoveable Property, in addition to other violated rights.)

Ali Mohsin Ismail
Secretary General of the Council of Ministers
9/12/2010

Appendix no.(1) B. Resolutions No (6)of 2012 from the Presidency of Iraq

In the Name of the People
Presidency of the Republic

Pursuant to the Council of Representatives’ Resolution, in accordance with
the provisions of Article 61(1) and Article 73(lll) of the Constitution:

The President of the Republic resolved on 8/2/2012

To issue the following resolution:

Resolution
No. 6 of 2012

The sufferings of the Faylee Kurds, in pursuance of the decision of the

Supreme Iraqgi Criminal Tribunal, shall be deemed a crime of Genocide, in all
that this formation signifies.

Jalal Talabani
President of the Republic
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Appendix no. (2) Telegram No. 10492 of 18 October 1987

In the name of God, the most gracious, the most merciful

Kanat Security Office Telegram no. 10492  18/10/1987
To the General Security Directorate of Saddam City C-46

Your telegram number 28909 dated 17/10/1987.

Here is our information regarding the subject of your telegram. The criminal
Samir Ali Gulam. Our information and sources confirmed that he has been
captured with all members of his family by our security forces in 1980. Their
names are:

Noor Ali Gulam

Amir Mir Al

Farid Mir Ali

Faik Mir Ali

Latifa Mir Ali

Suham Mir Ali

All of them have been executed for being members of Samir Ali Gulam’s
family who committed the serious crime against the students gathered in
Mustansiriya University by throwing grenades at them.

Signed by Security Captain officer in charge of Kanat Security Office.
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Appendix No.(3) Memo no. 4248 of 5" Februrary 1986
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Republic of Iraq

Presidency Diwan

Top Secret and Personal

No. 4248

Date: 5" February 1986

To: Ministry of Interior (Minister Office)
Subject: Decree

We have decided to continue the deportation of Tabaeya to outside Iraq
including who were not deported before and denationalize them if you convinced
that:

1-They are associated with any opposition group.
2-They are trying to form a racist association.

3-They are trying to spread rumours against the Ba’ath Party and its Revolution.

The deportation should be the place where they are originally from or anywhere else,
Please activate this decree A