Using the Rule of Law to Combat
the Islamic State

by

Lieutenant Colonel (P) Stephen E. Schemenauer
United States Army

Under the Direction of:
Dr. Richard Shultz and Dr. Paul C. Jussel

While a Fellow at:
The Fletcher School of Law and Diplomacy

THE
UNITED STATES
ARMY WAR ’COLLEGE

A

-
STRENGTH~WISDOM ‘_l

United States Army War College
Class of 2016

DISTRIBUTION STATEMENT: A

Approved for Public Release
Distribution is Unlimited

The views expressed herein are those of the author(s) and do not necessarily
reflect the official policy or position of the Department of the Army, Department
of Defense, or the U.S. Government. The U.S. Army War College is accredited by

the Commission on Higher Education of the Middle States Association of
Colleges and Schools, an institutional accrediting agency recognized by the U.S.
Secretary of Education and the Council for Higher Education Accreditation.



Using the Rule of Law to Combat the Islamic State

(6,087 words)

Abstract

As the most lethal and well-funded terrorist group in the world, the Islamic State
represents an unprecedented threat to international peace and security. However, the
international community’s current efforts to combat the group are largely disjointed,
ineffective, counter-productive, and costly. They also emphasize the role of force over
the rule of law, drawing international criticism and fueling the flames of Islamic jihad.
This has led many in the international community to call for a more comprehensive
strategy that includes prosecutorial efforts as an integral part of the solution.
Unfortunately, the international criminal justice system suffers from an institutional gap
that allows the Islamic State’s members to operate with seeming impunity. This paper
recommends that the United Nations Security Council establish an Office of the Chief
International Prosecutor for the Islamic State (UNOCIPIS) to fill that gap and provide the
international community with a better legal tool to combat the Islamic State’s worldwide

criminal network.



Using the Rule of Law to Combat the Islamic State

[The Islamic State’s] violent extremist ideology, its terrorist acts, its
continued gross systematic and widespread attacks directed against
civiians, abuses of human rights and violations of international

humanitarian law, . . . its eradication of cultural heritage and trafficking of
cultural property, . . . its recruitment and training of foreign terrorist fighters
whose threat affects all regions and Member States, . . . constitutes a

global and unprecedented threat to international peace and security][.]
—Statement in United Nations (UN) Resolution 2249

Notwithstanding the UN’s pronouncement that the Islamic State? is the greatest
threat to global peace and security, the international community’s current efforts to
destroy the group are disjointed, largely ineffective, arguably counter-productive, and
very costly.® This has led many in the international community to call for a more
comprehensive strategy that includes prosecutorial efforts to combat the Islamic State.*
However, the mechanisms typically relied upon to dispense justice in the international
criminal arena are ill-equipped to handle the current threat, resulting in an institutional
gap that must be filled. Meanwhile, the Islamic State continues to develop its network,
build its resources, and conduct attacks with increasing frequency and lethality all over
the world, and the death toll continues to mount.®

This paper begins by examining the Islamic State’s current status and the
international community’s ongoing efforts to combat the group. It then analyzes the
various deficiencies of the institutions that typically investigate and prosecute crimes in
the international justice system; namely, the International Criminal Court (ICC) and
independent or ad hoc criminal tribunals (ICTs). Finally, this paper proposes a model
for establishing a United Nations Office of the Chief International Prosecutor for the
Islamic State (UNOCIPIS), which would fill the existing institutional gap in the

international criminal justice system and provide the international community with a



capacity-building tool that would enable UN Member States to effectively investigate
and prosecute members of the Islamic State’s worldwide criminal network.®
The Islamic State — Public Enemy #1

The United Nations’ (UN) condemnation of the Islamic State as an
“‘unprecedented threat to international peace and security” is not merely rhetoric.
Indeed, the group is led by religious zealots bent on ridding the world of apostates and
unbelievers, establishing a worldwide caliphate, and inciting a global apocalyptic war
using any means necessary to accomplish its objectives.’ It is without question that
these goals are antithetical to every nation’s sovereignty and continued existence.

With a net worth of over $2,000,000,000, the Islamic State funds its reign of
terror through a host of criminal activities, including smuggling stolen oil, looting banks,
imposing taxes, kidnapping for ransom, engaging in protection rackets, selling stolen
artifacts, extorting funds, exploiting natural resources, and controlling crops. As a result
of these illicit and unprosecuted activities, the Islamic State is the most “financially
endowed terrorist organization in history.”

Although geographically limited to Iraq, Syria, and Libya, the Islamic State’s
influence and operational capabilities extend well beyond its territorial base.® For
example, groups in Algeria, Afghanistan, Bangladesh, Cameroon, Chad, Egypt,
Indonesia, Libya, Niger, Nigeria, Pakistan, the Philippines, and Yemen have actively
cooperated with, or sworn allegiance to, the Islamic State.®

Organizationally, the Islamic State is estimated to have anywhere from 9,000 to
200,000 members, including more than 30,000 foreign fighters from over 100 different

countries.!* The group also reportedly recruits 1,000 new fighters every month.'? These



statistics are particularly alarming given the possibility that radicalized foreign fighters
will return to their home countries and carry out attacks, expanding the Islamic State’s
geographic reach even further.®

Operationally, the Islamic State has conducted attacks in at least 35 countries,
highlighting the group’s increasing ability, and desire, to project its influence
worldwide.** For example, the group has been linked to, or claimed responsibility for, a
litany of attempted and successful attacks, including: 12 separate events in the United
States, attacks in Paris, the downing of a Russian passenger jet over the Sinai
Peninsula, and suicide bombings in Beirut.*

Finally, the Islamic State’s brutality transcends the bounds of human decency
and constitutes the most egregious crimes known to man, including crimes against
humanity, war crimes, ethnic cleansing, and genocide.*® In fact, according to the Global
Terrorism Index, the Islamic State was responsible for 6,073 terrorist-related deaths and
at least 20,000 “battlefield deaths” in 2014, making it the most lethal and destructive
terrorist group in the world.*” This finding is corroborated by a recent United Nations
report finding that over 24,000 civilians were killed or injured in Iraq alone in 2014, much
of which was attributable to the Islamic State.*® In addition to these terrorist and
battlefield related casualties, the Islamic State has harmed or killed thousands more in
public executions (drowning, burning, beheading, and crucifixion), abductions,
kidnappings, and other heinous acts.'® The group is also reportedly destroying holy
sites, stealing valuable antiquities, and holding 3,500 people as slaves raping,

sodomizing, and forcing them to work.2°



Fittingly, the UN has proclaimed the Islamic State public enemy number one,
directing Member States to “take all necessary measures” to combat the group.
Nonetheless, the international community continues to struggle with the Islamic State
problem.

Current Efforts to Combat the Islamic State are Ineffective

Despite calls to use “all means necessary” to eradicate the Islamic State, the
international community’s current efforts have fallen short and, at best, have only
disrupted or contained the group.? Indeed, the UN has not taken any concerted action
to date, blocked in large part by political infighting between the Security Council’s
permanent members (P5) over the situation in Syria.®

Similarly, the United States’ attempt to develop an international coalition to
“‘degrade, and ultimately destroy” the Islamic State has failed to garner broad
international support.2* To date, the Obama administration has only assembled a
coalition of 65 countries out of 193 UN Member States (representing 33% of the UN'’s
total membership), and it is questionable whether the majority of these members are
truly committed to the fight.>®

More importantly, the U.S.-led international coalition’s “grand strategy” continues
to emphasize military power through air strikes, support to ground forces, and
counterterrorism efforts.?® A prime example of this is Operation Inherent Resolve, which
has resulted in over 10,545 coalition air strikes against Islamic State targets in Iraq and
Syria (7,061 Iraq/3,484 Syria), damaging or destroying 21,501 targets.?” The total
operating cost for this operation has exceeded $6,200,000,000 in less than two years,

equating to an average daily cost of $11,500,000 and a per target cost of $288,358.2¢



Noticeably absent in this “grand strategy” are legal efforts to investigate and
prosecute Islamic State members for their crimes, which many believe would be a
“great victory for the international justice.”® This is surprising because the Obama
administration has noted, time and again, how effective prosecutions have been to
combat terrorism in the post-9/11 years. It also begs the question as to why the U.S.,
and the international community, have not incorporated this effective counterterrorism
tool into their fight against the Islamic State.*°

In addition to joint efforts to combat the Islamic State, many countries have
adopted unilateral approaches that have impeded cooperation and fostered ineffective
and counter-productive strategies that exalt the role of force over the rule of law, or
disregard the latter completely. For example, U.S. drone strikes in Yemen and
Pakistan, and indefinite detention without charge or trial of prisoners at Guantanamo
Bay, have elicited international condemnation, provoked the Islamic community, and
provided a “propaganda windfall” for the Islamic State.*!

Notwithstanding these impressive, yet costly, displays of military might, the
Islamic State continues to be the most lethal and well-funded terrorist group in the
world.®? Consequently, many in the international community are calling for a more
comprehensive strategy that includes prosecutorial efforts to combat the Islamic State.3?
Unfortunately, the international criminal justice system’s current framework has an
institutional gap that makes it ill-equipped to assume such a role.

Issues with the Current Legal Framework
A growing number of voices have urged the international community to use the

ICC or ICTs to investigate and prosecute the mass atrocities and human rights



violations committed by the Islamic State in Syria and Iraq.>* However, these
mechanisms suffer from a host of procedural, substantive, and institutional flaws that
render them incapable of investigating and prosecuting the Islamic State’s members for
their crimes.®®

The International Criminal Court

The ICC was established by the Rome Treaty in 2002 and was the first
permanent international criminal court designed to “help end impunity for the
perpetrators of the most serious crimes of concern to the international community,”
including war crimes, genocide, and crimes against humanity.*® The Court does not
have jurisdiction over terrorist acts unless they fall within one of the three categories of
crimes delineated above.*

The ICC’s jurisdiction is limited to the aforementioned crimes only if they were
committed on the territory of a State Party (territorial jurisdiction) or by one of its
nationals (personal jurisdiction).®® However, these conditions do not apply if the UN
Security Council refers a situation to the Chief Prosecutor or if a State accepts the
Court’s jurisdiction by declaration.®

As a court of last resort, the ICC is intended to complement, not replace, national
criminal justice systems.*® Based on this principle of complementarity, the ICC will not
act if a case is being investigated or prosecuted by a country unless the national
proceedings are disingenuous.** “In addition, the ICC only tries those accused of the
gravest crimes.”?

The ICC’s Chief Prosecutor can initiate an investigation or prosecution in one of

three ways: (1) by a State Party referral of a situation; (2) by UN Security Council



request; or (3) on its own initiative (proprio motu) if the Prosecutor receives reliable
information, but only after receiving authorization from the Pre-Trial Chamber.*?

Seated at The Hague in the Netherlands, the ICC is independent of the UN, and
it relies on States Parties’ contributions and voluntary donations to fund its operations.*
The ICC’s requested budget for 2016 was €153,320,000 ($168,644,334), of which
€43,700,000 ($48,888,938) was for the Office of the Prosecutor (OTP).*

To date, there have been 23 cases in 10 situations brought before the ICC.4¢
However, recent efforts to have the ICC open a preliminary examination into allegations
of widespread atrocities committed by the Islamic State in Syria and Iraq have been
rejected by the ICC’s Chief Prosecutor, Fatou Bensouda.*” Bensouda found that while
the atrocities allegedly committed by the Islamic State “undoubtedly” constituted grave
war crimes and crimes against humanity that “threaten[ed] the peace, security and well-
being of the region, and the world[,]” she did not have the jurisdictional basis to open a
preliminary investigation. Moreover, because Syria and Iraqg are not parties to the
Rome Statute, the ICC lacked territorial jurisdiction and would only have limited
personal jurisdiction over foreign fighters who were States Parties nationals, precluding
prosecution of those most responsible for mass crimes.“®

Given these issues, the ICC could only gain jurisdiction if Iraq and/or Syria
acquiesced to it, or if the UN Security Council referred the situation to the Court.*® The
former is highly improbable because, by acquiescing to the ICC’s jurisdiction, the
governments of Irag and Syria would potentially be opening themselves up to
investigation and prosecution for their own alleged crimes.>® Similarly, the latter is

highly improbable given the Security Council’s geo-politics. The U.S. and Russia are



both permanent members of the Security Council with veto power over any ICC
referrals.> They are also conducting military operations in Iraq and/or Syria and would
likely be concerned that the Court’s scrutiny could potentially expose their troops to
prosecution. Therefore, both would likely veto a referral unless it included an exclusion
of jurisdiction clause, which would prohibit the Court from prosecuting U.S. or Russian
nationals.5? The Syrian situation is additionally problematic because the Russians are
extremely wary of U.S. efforts to effectuate a regime change, as evidenced by the
recent failed attempt to draft a resolution referring the Syrian situation to the ICC.53

Beyond these jurisdictional issues, some question whether the Islamic State, as
an organization, can even constitute a “situation” under the Rome Statute.>* A
“situation” has consistently been defined by temporal, territorial and personal
parameters. In this case, the Islamic State lacks elements of statehood under
international law, notwithstanding various UN resolutions calling for prosecution of the
group,® or the Islamic State’s claim to a caliphate and “effective control” over territory in
Irag and Syria.*® In fact, the ICC has already rejected a group-based definition for the
referral of the Lord’s Resistance Army, interpreting it more broadly as a referral of the
situation in Uganda. Presumably, the ICC would similarly reject a group-based referral
for the Islamic State, unless the “situation” was defined more broadly and tied to an
“objective or territorial nexus.™’

In addition to the geographic, jurisdictional, and situational limitations, the ICC
also suffers from substantive issues that impede its ability to prosecute the Islamic
State. For starters, its subject matter jurisdiction is generally limited to violent personal

or property crimes covered by one of three categories: crimes against humanity, war



crimes, and genocide.’®® This means that the ICC could not prosecute “lesser” or
inchoate crimes that do not fit within these three categories.*® For example, financial
crimes would be excluded, notwithstanding the critical nature of these crimes to the
Islamic State’s global operations. Similarly, the ICC would not be able to prosecute
those who conspire with, or aid and abet, Islamic State members to commit crimes,
including financiers, recruiters, and logisticians. Even if all crimes could somehow be
shoe-horned into one of the three categories, many “lesser” crimes would remain
outside of the ICC’s reach because they would not satisfy the scale, systematicity, or
gravity requirements.®

Even assuming that the ICC could overcome the technical issues preventing the
Court from opening an investigation and prosecuting the Islamic State, the sheer
volume of cases and geographic scope of the group’s crimes would impose a significant
financial burden on the Court and present an overwhelming enforcement challenge.
Based on a number of reports, the ICC would potentially be faced with investigating and
prosecuting anywhere from 5,000-13,000 offenders in Iraq and Syria alone, and many
more crimes have been committed in other parts of the world.®* Despite having a staff
of more than 700 people, 34 judges, and an annual operating budget of over
$166,000,000, the ICC does not have the capacity to deal with this volume of crime, as
evidenced by the ICC’s current record of 2 convictions over a 14-year period at a cost of
over $1,000,000,000.52

Moreover, the lack of an enforcement mechanism would impede the ICC’s ability
to prosecute the Islamic State, particularly given the volume of cases that would arise all

over the world. Without an associated police force or other enforcement arm, the ICC is



wholly dependent on States Parties to enforce the ICC’s indictments and otherwise
support its work.®®  This has already proven problematic in a number of the ICC’s
cases, where states and inter-governmental organizations have been unwilling to
enforce the ICC’s actions against a small number of individuals.® It would only be
exacerbated by the sheer number of Islamic State cases.

In sum, the ICC is not designed to prosecute the Islamic State’s members, nor
does it have the will to do s0.®® Recognizing the ICC’s limitations, some in the
international community have called for independent or ad hoc criminal tribunals to
prosecute the Islamic State’s members. However, these institutions are similarly ill-
equipped.

International Criminal Tribunals

A number of proponents have argued for ICTs to overcome the procedural and
substantive issues precluding the ICC from prosecuting the Islamic State’s members.%®
However, these types of tribunals suffer from many of the ICC’s same deficiencies.

ICTs require an enormous amount of political will and resources from the
international community. Consequently, they take too long, are financially burdensome,
and have a limited impact.®” For example, the International Criminal Tribunal for the
Former Yugoslavia (ICTY) and the International Criminal Tribunal for Rwanda (ICTR)
have been criticized for failing to foster national reconciliation or to provide peace,
security, or justice to victims and offenders.®® Operating for over 23 years, these
tribunals have accomplished little justice at great cost to the international community. In
the ICTY’s case, there were 161 indictments resulting in 80 convictions, 18 acquittals,

13 referrals to national courts, and 12 ongoing proceedings (four trials and eight
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appeals).®® This equates to an estimated total cost of over $1,598,500,000, or
$19,981,250 per conviction.” In comparison, the ICTR indicted 93 individuals,
concluded proceedings for 85 accused, convicted 62 individuals and referred 13 people
to other jurisdictions.” This equates to an estimated total cost of $2,200,000,000, or
$35,483,871 per conviction.™

In this case, the estimated cost to establish a limited criminal tribunal to
prosecute the Islamic State in Syria and Iraq would cost hundreds of billions of dollars
and take more than 20 years; a finding that comports with the ICTY’s and ICTR’s
historical examples.” Applying the combined average cost to convict for the ICTY and
ICTR ($27,732,560.50) to the potential number of foreign fighters in Iraq and Syria
alone, the total cost to conduct an Islamic State tribunal would range from
$138,662,802,500 to $360,523,286,500. Clearly, this limited approach is not
economically feasible, especially since it fails to account for thousands of potential
offenders in other countries.”™

Making matters worse, international criminal tribunals like the ICTY and ICTR
have often been perceived as dispensing “victors’ justice,” which would only provide
additional fodder for the Islamic State’s propaganda machine and potentially provoke an
escalation of atrocities.”

Finally, the ICTY and the ICTR were extremely limited in terms of time, space
and scope due to the targeted threat.” That would not be the case with the Islamic
State, where the sheer volume, range, type, and transnational nature of the crimes and
offenders would tax a tribunal.”” Indeed, the number of potential indictments would be

in the thousands, even if only limited to one or two geographic regions.”® Thus, the
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ICTY and ICTR’s ability only to indict 254 people over 23 years demonstrates how
limited a criminal tribunal would be if faced with the high volume of cases and offenders
that the Islamic State would likely present.”

Although more flexible than the ICC in technical terms, ICTs suffer from many of
the same shortcomings, rendering them inadequate to meet the challenges presented
by the Islamic State. In order to fill this gap, the international community must create an
organization that can operate within Member States’ legal frameworks, building their
capacity and enabling them to effectively investigate and prosecute members of the
Islamic State’s worldwide criminal network. The following presents a proposed model to
accomplish this goal.

UNOCIPIS — A Global Game-Changer

The international criminal justice system’s current mechanisms are simply
incapable of handling the complexity and enormity of the issues posed by the Islamic
State. Therefore, the UN Security Council should take immediate steps to establish an
independent, international body to fill that institutional gap.

Although a novel idea for combatting the Islamic State, the concept of uniting
international legal efforts to tackle a transnational threat is not without precedent. For
example, at the International Maritime Office’s (IMO) prompting, the UN Security
Council acted under Chapter VIl of the UN Charter to adopt a series of conventions and
resolutions to combat international piracy.®® These conventions and resolutions called
on all nations to cooperate with investigations and prosecutions of pirates, emphasizing

the importance of collaborating to deter piracy and bring them to justice.®* This
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international regime effectively conferred universal jurisdiction on all states to suppress
piracy along the Somali coast and prosecute pirates across territorial boundaries.®

Similarly, the European Union (EU) has proposed establishing an independent
and decentralized body called the European Public Prosecutor’s Office (EPPO),
charged with investigating and prosecuting EU fraud and financial crimes across
Member States’ borders.® This proposal arose out of the EU Member States’ inability
to investigate and prosecute financial crimes transnationally, particularly where EU
bodies like Europol and Eurojust lacked the mandate to conduct such investigations.8
By “combining European and national law enforcement efforts in a unified, seamless
and efficient approach,” the EU could protect its financial interests and fill an
“institutional gap” with an office having exclusive and EU-wide jurisdiction to deal with
crimes falling within its purview.®® The EU believes the EPPO would add value by:
developing a “genuine European prosecution policy;” establishing a “uniform, consistent
and systematic approach while linking in with the Member States’ judicial systems;”
enabling the “investigation and prosecution of all EU fraud cases;” and providing a
“stronger deterrence and prevention effect.”s®

The EPPO would be led by a chief prosecutor, and its investigations will be
carried out by delegated prosecutors in each Member State who would also continue to
function as national prosecutors.®” However, when acting on behalf of the EPPO, the
delegated prosecutors would be fully independent from the Member State’s
prosecutorial bodies.®® The EPPQO’s investigative powers would be “based on and
integrated into the national law systems of the Member States|[,]” and its investigations

“‘would be subiject to judicial review by the national courts.”®°
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Perhaps the best example of an independent, international body created to
investigate and prosecute crimes is the Comision Internacional Contra la Impunidad en
Guatemala, or the CICIG.?*® The CICIG was established by the Agreement Between the
United Nations and the State of Guatemala on the Establishment of an International
Commission against Impunity in Guatemala, which sets forth the CICIG’s operating
guidelines.**

The CICIG has similar attributes to an international prosecutor. However, its
scope is much more limited, operating under Guatemalan law, in accordance with
Guatemalan criminal procedure, and in Guatemalan courts.®> The CICIG’s purpose is to
help Guatemala’s Public Prosecutor’s Office, National Civil Police, and other State
institutions investigate and prosecute crimes committed by members of illegal security
forces and clandestine security structures (collectively, Illegal Groups) within the
country.®

The CICIG’s mandate consists of three objectives: determining the existence and
structure of lllegal Groups committing crimes affecting the human rights of Guatemala’s
citizenry, including their links to Guatemalan officials, operating modalities, and funding
sources; assisting Guatemala to disband lllegal Groups and “promote the investigation,
criminal prosecution and punishment of the crimes committed by the[ir] members;” and
making public policy recommendations to “eradicate and prevent the re-emergence of”
lllegal Groups.®** To accomplish these goals, the CICIG works in conjunction with
Guatemalan legal authorities and, at times, also acts as a complementary prosecutor for
certain complex cases. In doing so, the CICIG strengthens Guatemala’s legal

institutions and its entire justice system.®
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Collectively, the UN’s anti-piracy initiative, the EPPO, and the CICIG prove that
the international community can unite to combat national and transnational threats,
promote accountability, and strengthen the rule of law. More importantly, facets of
these three programs could be adapted and incorporated into the model for UNOCIPIS,
providing the framework necessary to fill the existing institutional gap in the international
criminal justice system.

Proposed Model for UNOCIPIS

The following proposal draws on the UN'’s anti-piracy efforts, the EPPO, and the
CICIG to build a general framework for UNOCIPIS, leaving the UN Security Council and
the first Chief International Prosecutor to determine the office’s finer details.®® The
proposal is broken down into six key areas with a discussion of each noted below.

Authority

The Security Council should create UNOCIPIS by resolution to avoid a prolonged
treaty process that would likely fail to gain unanimous consent.®” This would also
ensure that the relationship between UNOCIPIS and the national authorities is based on
primacy, avoiding sovereignty concerns and the ICC’s complementarity issues, and
allowing the Security Council to enforce UNOCIPIS’s actions and compel Member
States’ compliance.®® Finally, passing a resolution would put teeth in the UN’s
condemnation of the Islamic State, overcome the lack of unity and cooperation that
plagues the international community’s current efforts, and strip the Islamic State of
fodder for propaganda and recruiting by enhancing legitimacy.®

Structure!®
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UNOCIPIS should be independent of the United Nations, and its operations
should be decentralized.*®* This would allow the office to better operate within the
confines of Member States’ law enforcement and judicial frameworks and ensure its
success.'?

The Security Council could structure UNOCIPIS in one of two ways, adopting
either the EPPO’s or the CICIG’s approach. This decision would turn on funding
constraints and which structure the UN deemed better suited to deal with the Islamic
State. For example, the Security Council could follow the EPPO’s model, appointing a
Chief International Prosecutor (CIP) and requiring each Member State to appoint at
least one Chief National Prosecutor (CNP).2%% Or, the Security Council could follow the
CICIG’s model, appointing just a CIP and allowing him or her to work directly with
national authorities.’** The latter would be less intrusive and more economical, as it
would require less staffing and oversight and avoid the extreme costs and bureaucratic
bloat associated with the ICC and ICTs.1® However, the former may be more effective
because the CNPs would presumably be more vested in UNOCIPIS and could facilitate
a closer working relationship with the national authorities.'°®

Practically speaking, UNOCIPIS would strive to support Member States’ efforts,
taking the lead only where requested or required due to a national authorities’ inability
or unwillingness to investigate and prosecute alleged perpetrators.’®” This approach
would recognize UNOCIPIS’s primacy over national authorities without heightening
concerns over a lack of sovereignty or perceived intrusion into internal affairs.

Finally, UNOCIPIS and the national authorities would divide their efforts

accordingly. UNOCIPIS would take a more strategic approach, focusing on developing
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the cross-border connections of the Islamic State’s entire criminal network. Conversely,
national authorities would take a more tactical approach, focusing on the crimes
committed within their jurisdictions.'® This dual-focused, and more holistic, approach
would facilitate development of the entire network, enhancing the international
community’s efforts to defeat the Islamic State.1®®

Mission

UNOCIPIS’s mission would be to support, strengthen, and assist the international
community’s global efforts to dismantle the Islamic State’s worldwide criminal network
by combining international and national law enforcement efforts to investigate and
prosecute members of the Islamic State for their crimes.1°

UNOCIPIS would accomplish its mission by collaborating and cooperating with
international and national law enforcement agencies and judiciaries throughout the
world to: investigate the Islamic State’s entire criminal network and determine its
structure (leadership, recruitment, training, etc...), forms of operation, sources of
financing and logistical support, and any other relevant information; and prosecute
members of the Islamic State for their crimes sua sponte or in conjunction with
members of the international community.***

Powers

To discharge its mandate, and in accordance with the Member States’ criminal
laws and procedures, UNOCIPIS should be given the following powers:

I. Advise and assist Member States’ institutions with investigations and

criminal prosecutions;*?

il. Join in and/or initiate criminal investigations and proceedings;!*3
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iii. Enter into, and implement, cooperation agreements with Member State
institutions, including, but not limited to, the CNPs or national authorities, Member
States’ courts, and national law enforcement authorities;**

V. Enter into, and implement, cooperation agreements with International
Organizations including, but not limited to, INTERPOL, Europol, Eurojust, or any other
organization that could facilitate UNOCIPIS’s investigations or prosecutions;**

V. Require the cooperation of International Organizations and Member State
officials and institutions;*®

Vi. Request and supervise an administrative, investigative, and legal staff, as
required to accomplish its tasks;*’

Vil. Take all measures necessary for the discharge of its mandate, subject to,
and in accordance with, Member States’ laws, rules and procedures (e.g., gather
evidence, issue subpoenas and warrants, etc...);*® and

viii. Publish annual reports to the UN Security Council on its activities and
results.*?

Although not all-encompassing, this list of proposed powers would allow
UNOCIPIS to carry out its mandate within the Member States’ various legal frameworks.
If additional powers are necessary, the UN Security Council and CIP can modify the list
accordingly.

Applicable Laws, Rules and Procedures

UNOCIPIS would operate within Member States’ law enforcement and judicial
frameworks, abiding by their criminal laws, rules, and procedures to conduct

investigations and prosecutions.*” UNOCIPIS’s actions would also be subject to
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judicial review by a national court of competent jurisdiction.*?* This would make the
office more efficient and effective and provide legal safeguards for suspected and
accused persons. It would also avoid the various technical issues presented by the
ICC’s temporal, jurisdictional, situational, and subject matter limitations.?? Finally, it
would side-step the ICC’s gravity and systematicity requirements, providing a broader
and more flexible prosecutorial platform that would allow UNOCIPIS to fill the “impunity
gap” by prosecuting all offenders for all crimes, including lesser and inchoate crimes.'#

Funding

Like the ICC, UNOCIPIS would be principally funded by Member State
contributions based on a pro rata share of their gross national income, but additional
funds could come from voluntary government contributions, international organizations,
individuals, corporations, or other entities.*** Where UNOCIPIS takes a lead role, the
Member State would be responsible for all costs and expenses incident to the
investigation and prosecution, in addition to that nation’s annual contribution.

Compared to the ICC and ICTs, and the ongoing military operations to combat
the Islamic State, UNOCIPIS is a veritable bargain. Assuming the Security Council
decides to use the CICIG structure over the EPPO structure (appointing a CIP without
CNPs in each Member State), this model could likely operate on 10% of the OTP’s 2016
budget, or $4,880,000.1% To put this in perspective, UNOCIPIS’s total annual budget
would be approximately: 42% less than a single day of airstrikes ($11,500,000) and
0.001% of Operation Inherent Resolve’s annual operating cost ($4,197,500,000);
0.011% of Guantanamo Bay’s annual operating cost ($445,000,000); 0.029% of the

ICC’s 2016 requested budget ($168,644,334); 0.07% of the ICTY’s annual operating
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cost ($69,500,000); and 0.05% of the ICTR’s annual operating cost ($100,000,000).12¢
Assuming all 193 UN Member States contributed equal shares, that would represent an
annual contribution of $36,269.43 per country — a fraction of what many of the Rome
Treaty States Parties contribute annually to the ICC.*?" To be fair, the exact amount of
Member States’ annual contributions should be based on a pro-rata share of the
budgeted goal and each Member State’s gross national income.

In summary, this section drew on the UN’s anti-piracy efforts, the EPPO, and the
CICIG to build a general framework for UNOCIPIS. The next section applies the model
to a hypothetical example, demonstrating the various advantages that UNOCIPIS has
over the ICC.

Application of the Model — A Comparison of UNOCIPIS to the ICC

A simple hypothetical, loosely based off the San Bernardino, California, terrorist
attack, illustrates how UNOCIPIS could overcome the ICC’s deficiencies.'® The
hypothetical follows:

On December 2, 2015, two shooters entered a U.S. government building in San
Bernardino, California, killing 14 people and wounding 22 others. The U.S.-born
shooters had a South Sudanese-based accomplice who provided funding and logistical
support for the attack. The funds were transferred from an Islamic State account in
Indonesia to the United States through multiple banks in Yemen, Lebanon, and
Malaysia. All three participants were recruited and radicalized by Islamic State
operatives in Pakistan. The shooters also received weapons and explosives training at
an Islamic State training camp located in Iraq. To date, there have been no referrals of
the “situation” by a State Party, the UN Security Council has not referred the matter, and
no reliable information has been provided allowing the Pre-Trial Chamber to authorize
the Chief Prosecutor to exercise her proprio motu powers.

Given the facts of this hypothetical, it would be incredibly problematic, if not
impossible, for the ICC to prosecute any of these offenders. However, UNOCIPIS could

investigate and prosecute any or all of them.
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1. Threshold Issues. Without a referral by a State Party or the Security
Council, and lacking any reliable information to exercise her proprio motu powers, the
OTP would not be able to investigate or prosecute the various offenders.® It is also
highly unlikely that this scenario would even be considered a “situation” falling within the
ICC’s purview.®*® However, UNOCIPIS would not be subject to these constraints
because it would derive its power from a Security Council resolution and not the Rome
Treaty.

2. Personal and Territorial Jurisdictional. Even assuming, arguendo, that the
ICC could overcome the threshold issues and open an investigation, it would not be
able to proceed because of the Rome Treaty’s jurisdictional limitations.*®* The offenders
are all non-State Party citizens, and the crimes were all committed on non-State Party
territory.*®2 Therefore, the ICC lacks personal and territorial jurisdiction, and the Court
could not proceed without a declaration by the implicated countries acceding to the
ICC’s jurisdiction or a referral by the Security Council.®*® In contrast, UNOCIPIS would
not be bound by these jurisdictional restrictions because it would operate within the
Member States’ legal and judicial frameworks, including their laws, rules and
procedures. Therefore, if the Member States had jurisdiction, UNOCIPIS would have
jurisdiction.

3. Subject Matter Jurisdiction. The hypothetical also raises issues regarding
the impunity gap created by the ICC’s subject matter jurisdiction. While the murders
arguably fall within the category of crimes against humanity, the ICC would not have
subject matter jurisdiction over the lesser and inchoate crimes that are reflected in the

scenario, including conspiracy, aiding and abetting, and a whole host of financial
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crimes.®** Therefore, many of the offenders could escape justice.’*®* UNOCIPIS,
however, would not be bound by the Rome Treaty’s categorical limitations, and it could
fill the impunity gap by prosecuting any of the crimes found in the applicable Member
State’s criminal code.

4. Admissibility. Admissibility issues pose yet another problem for the ICC in
this hypothetical, both from a gravity and complementarity perspective. It is doubtful
that the deaths of 14 and wounding of 22 in an isolated incident like this would meet the
ICC'’s scale or systematicity requirements necessary to satisfy the gravity threshold.**
However, UNOCIPIS is not bound by the Rome Treaty’s gravity requirements and
would be able to proceed. Itis equally unlikely, given the nature of the Islamic State
threat, that any of the countries implicated in the hypothetical would not, or could not,
investigate and prosecute the perpetrators. Consequently, the ICC would be precluded
from participating in those cases. UNOCIPIS, on the other hand, would be able to
complement the ongoing cases and/or take the lead if necessary.*’

5. Additional Advantages. UNOCIPIS has a number of additional
advantages over the ICC in this scenario. First, UNOCIPIS could act as a central and
coordinating element for the multiple investigations and prosecutions being conducted
throughout the various Member States. The CIP could act as a liaison between the
various CNPs or national authorities and facilitate communication and information
sharing to support each Member State’s case.'®® Second, UNOCIPIS could focus on
developing the connections of the broader network, while the national authorities focus
on prosecuting the crimes committed within their jurisdiction.**® Finally, UNOCIPIS

could take a lead role if one or more of the Member States lacked the ability or
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willingness to investigate the crimes and prosecute the perpetrators, thus having a
capacity-building effect and ensuring that justice is served.#°

This hypothetical underscores the litany of issues facing the ICC, which is
currently the international community’s best option to prosecute the Islamic State’s
members (notwithstanding its reluctance to do so0).*! It also illustrates how UNOCIPIS
could overcome these shortfalls and serve as an extremely flexible and effective
weapon to develop and combat the Islamic State’s worldwide criminal network.

Conclusion

While the international community remains united in its belief that the Islamic
State represents an “unprecedented threat to international peace and security,” its
current efforts to combat the group remain largely disjointed, ineffective, and costly.
The reason for this is two-fold.

First, the international community lacks a holistic strategy that combines all
instruments of international power, resulting in an over-reliance on military force to the
detriment of nearly every other element. While military force is clearly necessary, force
alone cannot dismantle the Islamic State’s worldwide criminal network. Consequently,
the international community must broaden its strategy to include a critical, and missing,
legal component.

This leads to the second issue plaguing the international community’s efforts.
There is no legal mechanism to effectively investigate and prosecute the Islamic State’s
members for their crimes. The ICC and ICTs are simply ill-equipped and inadequate to

handle the Islamic State’s unique challenges, resulting in the international legal
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community sitting idly by while the group’s members continue to commit horrific crimes
worldwide with near impunity.

UNOCIPIS could help solve both problems, adding a critical legal component to
the current strategy and filling the institutional gap that is preventing the international
community from dispensing justice. Done right, UNOCIPIS could become an incredibly

powerful weapon to combat the Islamic State’s worldwide criminal network.
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continue to demand that our Article 11l courts remain an unrestrained tool in our counterterrorism
toolbox][,] . . . and “a wholesale refusal to utilize our federal courts—would undermine our values
and security.”); United States Department of Justice, “Attorney General Eric Holder Speaks at
Northwestern University School of Law,” March 5, 2012, https://www.justice.qov/opa/speech/
attorney-general-eric-holder-speaks-northwestern-university-school-law (accessed March 21,
2016) (noting how “proud” the Obama administration was of the Department of Justice’s efforts
to work with its “colleagues across the national security community . . . to prosecute suspected
terrorists, and to identify and implement legal tools necessary to keep the American people
safe.”)

31 See, e.g., Steve Coll, “The Unblinking Stare,” The New Yorker, November 24, 2014,
http://www.newyorker.com/magazine/2014/11/24/unblinking-stare (accessed March 21, 2016)
(discussing the negative ramifications of U.S. drone strikes); Owen Bowcott, “Drone strikes
threaten 50 years of international law, says UN rapporteur,” The Guardian, June 21, 2012,
http://www.theguardian.com/world/2012/jun/21/drone-strikes-international-law-un (noting that
the UN Special Rapporteur on extrajudicial killings and summary or arbitrary executions stated
that the United States’ use of drones to carry out targeted killings challenges the international
legal system and encourages other states to “flout long-established human rights standards”);
Common Dreams, “Time to End the ‘Conspiracy of Silence Over Drone Attacks’: UN
Investigator,” June 21, 2012, http://www.commondreams.org/news/2012/06/21/time-end-
conspiracy-silence-over-drone-attacks-un-investigator (accessed March 21, 2016) (noting
Pakistan's UN Ambassador’s call for legal action to halt the United States’ “totally
counterproductive [drone] attacks”); UCDavis Center for the Studies of Human Rights in the
Americas, “Calls for the Closure of Guantanamo,” Hemispheric Institute on the Americas,
http://humanrights.ucdavis.edu/projects/the-guantanamo-testimonials-project/calls-for-the-
closure-of-guantanamo (accessed March 21, 2016) (collecting testimonials from the
international community condemning operations at Guantanamo Bay and calling for its closure);
Cassandra Vinograd and Mushtaq Yusufzai, “ISIS and Guantanamo Bay: Chain of Command
Casts Spotlight on Re-engagement,” NBC News, February 11, 2015, http://www.nbcnews.com/
storyline/isis-terror/isis-guantanamo-bay-chain-command-casts-spotlight-re-engagement-
n304241 (accessed March 21, 2016) (noting that the Islamic State “has seized on the
propaganda value of Guantanamo Bay,” using the imagery of captives in orange jumpsuits in
their propaganda videos and quoting Wells Dixon as saying “. . . Guantanamo serves as a
propaganda windfall for ISIS.”); President Barak Obama, “Remarks by President Obama and
Prime Minister Trudeau of Canada After Bilateral Meeting,” public speech, Bilateral Meeting at
the Philippine International Convention Center, Manila, Philippines, November 19, 2015,
https://www.whitehouse.gov/the-press-office/2015/11/19/remarks-president-obama-and-prime-
minister-trudeau-canada-after (accessed March 21, 2016) (stating that “Guantanamo has been
an enormous recruitment tool for organizations like ISIL[,]” and “[i]t's part of how [the Islamic
State] rationalize[s] and justif[ies] [its] demented, sick perpetration of violence on innocent
people.”). The cost to operate the Guantanamo Bay detention facility for fiscal year 2015 was
approximately $445,000,000. U.S. Department of Defense, “Plan for Closing the Guantanamo
Bay Detention Facility,” February 23, 2016, 7. http://www.defense.gov/Portals/1/Documents/
pubs/GTMO_Closure Plan 0216.pdf (accessed March 21, 2016)

32 See supra notes 8 and 17 (finding that the Islamic State is the most well-funded and
lethal terrorist organization in the world)

30


https://www.justice.gov/opa/speech/attorney-general-eric-holder-speaks-northwestern-university-school-law
https://www.justice.gov/opa/speech/attorney-general-eric-holder-speaks-northwestern-university-school-law
http://www.newyorker.com/magazine/2014/11/24/unblinking-stare
http://www.theguardian.com/world/2012/jun/21/drone-strikes-international-law-un
http://www.commondreams.org/news/2012/06/21/time-end-conspiracy-silence-over-drone-attacks-un-investigator
http://www.commondreams.org/news/2012/06/21/time-end-conspiracy-silence-over-drone-attacks-un-investigator
http://humanrights.ucdavis.edu/projects/the-guantanamo-testimonials-project/calls-for-the-closure-of-guantanamo
http://humanrights.ucdavis.edu/projects/the-guantanamo-testimonials-project/calls-for-the-closure-of-guantanamo
http://www.nbcnews.com/storyline/isis-terror/isis-guantanamo-bay-chain-command-casts-spotlight-re-engagement-n304241
http://www.nbcnews.com/storyline/isis-terror/isis-guantanamo-bay-chain-command-casts-spotlight-re-engagement-n304241
http://www.nbcnews.com/storyline/isis-terror/isis-guantanamo-bay-chain-command-casts-spotlight-re-engagement-n304241
https://www.whitehouse.gov/the-press-office/2015/11/19/remarks-president-obama-and-prime-minister-trudeau-canada-after
https://www.whitehouse.gov/the-press-office/2015/11/19/remarks-president-obama-and-prime-minister-trudeau-canada-after
http://www.defense.gov/Portals/1/Documents/pubs/GTMO_Closure_Plan_0216.pdf
http://www.defense.gov/Portals/1/Documents/pubs/GTMO_Closure_Plan_0216.pdf

33 Supra note 4 (describing some of the international community’s calls for prosecution of
the Islamic State)

34 Ibid.

3 Generally speaking, the international criminal justice system suffers from three main
issues: (1) it lacks universal support due in large part to sovereignty concerns; (2) it lacks an
international enforcement mechanism; and (3) the primary institutions for prosecuting crimes
(the ICC and independent or ad hoc tribunals) suffer from a host of procedural, substantive, and
systemic flaws. See., e.g., Council on Foreign Relations, “The Global Human Rights Regime,”
June 19, 2013, http://www.cfr.org/human-rights/global-human-rights-regime/p27450 (accessed
March 21, 2016) (noting that: western countries “resist international rights cooperation from a
concern that it might harm business, infringe on autonomy, or limit freedom of speech;
“[n]legligence of international obligations is difficult to penalize;” many nations are incapable of
protecting rights within their borders; and “[t]he utility of accountability measures, such as
sanctions or force, . . .” is debatable); Kyle T. Jones, “The Many Troubles of the ICC,” The
National Interest, December 6, 2012, http://nationalinterest.org/commentary/the-many-troubles-
the-icc-7822 (accessed March 21, 2016) (outlining the general issues associated with the
expense, delay, and inefficiencies of the international criminal justice system). A more fulsome
discussion of these problems exceeds the scope of this paper, which is dedicated to analyzing
the current gap in the international criminal justice system that prevents the international
community from effectively dealing with the Islamic State.

36 International Criminal Court, “About the Court,” https://www.icc-cpi.int/en_menus/icc/
about%20the%20court/Pages/about%20the%20court.aspx (accessed March 21, 2016). For a
complete listing of all 124 States Parties, see International Criminal Court, “The States Parties
to the Rome Statute,” https://www.icc-cpi.int/en_menus/asp/states%20parties/Pages/the%20
states%20parties%20t0%20the%20rome%20statute.aspx (accessed March 21, 2016).
Ironically, the ICC and ICTs are often criticized for creating an “impunity gap,” not eliminating it.
An “impunity gap” is created when an international court or tribunal only prosecutes high-level
leaders for the most serious crimes, ignoring lower-level perpetrators who commit “lesser”
crimes, thus failing to bring justice to a large number of victims. See International Center for
Transitional Justice, “Criminal Justice,” https://www.ictj.org/our-work/transitional-justice-
issues/criminal-justice (accessed March 21, 2016)

37 International Criminal Court, “Frequently Asked Questions,” https://www.icc-cpi.int/
en_menus/icc/about%20the%20court/frequently%20asked%20questions/Pages/16.aspx (March
21, 2016). The Court will also have jurisdiction over the crime of aggression in 2017, once all of
the Rome Statute Review Conference conditions are fulfilled. International Criminal Court, “The
ICC at a Glance,” https://www.icc-cpi.int/iccdocs/PIDS/publications/ICCAtAGlanceEng.pdf
(accessed March 21, 2016)

38 |International Criminal Court, “The ICC at a Glance.”
39 |bid.

40 1bid. The principle of complementarity “recognizes that States have the first responsibility
and right to prosecute international crimes.” International Criminal Court, “Informal Expert
Paper: The Principle of Complementarity in Practice,” (2003): 3, available at https://www.icc-
cpi.int/NR/rdonlyres/20BB4494-70F9-4698-8E30-907F631453ED/281984/complementarity. pdf

31


http://www.cfr.org/human-rights/global-human-rights-regime/p27450
http://nationalinterest.org/commentary/the-many-troubles-the-icc-7822
http://nationalinterest.org/commentary/the-many-troubles-the-icc-7822
https://www.icc-cpi.int/en_menus/icc/about%20the%20court/Pages/about%20the%20court.aspx
https://www.icc-cpi.int/en_menus/icc/about%20the%20court/Pages/about%20the%20court.aspx
https://www.icc-cpi.int/en_menus/asp/states%20parties/Pages/the%20states%20parties%20to%20the%20rome%20statute.aspx
https://www.icc-cpi.int/en_menus/asp/states%20parties/Pages/the%20states%20parties%20to%20the%20rome%20statute.aspx
https://www.ictj.org/our-work/transitional-justice-issues/criminal-justice
https://www.ictj.org/our-work/transitional-justice-issues/criminal-justice
https://www.icc-cpi.int/en_menus/icc/about%20the%20court/frequently%20asked%20questions/Pages/16.aspx
https://www.icc-cpi.int/en_menus/icc/about%20the%20court/frequently%20asked%20questions/Pages/16.aspx
https://www.icc-cpi.int/iccdocs/PIDS/publications/ICCAtAGlanceEng.pdf
https://www.icc-cpi.int/NR/rdonlyres/20BB4494-70F9-4698-8E30-907F631453ED/281984/complementarity.pdf
https://www.icc-cpi.int/NR/rdonlyres/20BB4494-70F9-4698-8E30-907F631453ED/281984/complementarity.pdf

(accessed March 21, 2016). In contrast, a “primacy regime creates a hierarchy in which
domestic jurisdictions retain the ability to prosecute perpetrators, but which preserves an
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