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The preamble to the Charter of the United Nations states
that its aim is to foster good relations between nations
according to the principle of equal rights for all. It makes
clear that each nation has the right to self determination. On
14" February 1966, the General Assembly of the UN passed
a resolution stating that all peoples have this inalienable
right and that all have the right to freely determine their own
political position and to work to improve the economic,
social and cultural rights.

In considering all these wvarious Charters and
international documents, we do not concern ourselves with
the meaning of the principle only, but we look for evidence
to prove that, according to this principle, the Kurds have the
right to self determination. To do this we must make clear
what, exactly, is a “right” as defined by international
documents and whether it is applicable to the Kurds who
currently number more than 35 million who, for centuries
have inhabited lands known, geographically, as Kurdistan
and now divided between several Middle Eastern states, that
is, Turkey, Iraq, Iran and Syria.
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The Kurdish problem has its roots in the negotiations
between the superpowers at the end of the First World War.
Encouraged by the declaration of President Woodrow
Wilson (in his 14 articles) that the principle of self
determination applied to all nations, the Kurdish leaders,
together with others then under the control of the Ottoman
Empire, pressed for this right. During the 20" century, this
principle waxed and waned according to the policies of the
superpowers. These were, in effect, the domination of small
nations. This situation continued, in one way or another,
until the break-up of the Soviet Union and the Balkans when
many of these countries, for so long under its domination,
demanded the right to self determination so long denied
them.

The Kurds share a common language and history and
have lived on their ancestral land from earliest times. It is,
surely, beyond doubt that they meet all the criteria for
recognition as a nation. The Treaty of Sevres, signed on
10th December 1920, recognized the Kurds as a nation and
the Kurdish problem as an international issue. It proposed a
solution which was reasonable given the circumstances of
that time. Although the Treaty was never ratified by the
Ottoman Empire, it remains an important international
document as it was the first such to mention the Kurds
specifically. This is why we must examine the terms of this
Treaty and its proposals for the future of the Kurds.

As a result of the failure to implement the terms of this
Treaty, the Kurdish question became a matter of internal
law and the Kurds, previously divided between the Ottoman
Empire and Persia, found themselves divided between four
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states. The principle of establishing international boundaries
became a matter of inviolate sovereignty, however
illegitimately these boundaries may have been created
originally. Until the beginning of the nineteen thirties, the
main objective of the many Kurdish revolts was the
independence of Kurdistan and the founding of a Kurdish
state. By the end of that decade, as a result of their division,
their aim became to find a solution within each of these
states.

Events following the Gulf War of 1991 pushed the
Kurdish Question to the forefront of international law and
politics once more. That is why I will address the question
of whether the Kurdish problem, especially in Southern
Kurdistan (Iraqi Kurdistan) can be spoken of again as a
subject within international law.

1 - The Treaty of Sevres and the Kurdish Question:

The Treaty of Sevres was signed between the
government of the Ottoman Sultan and those of Britain,
France, Italy, Japan, Greece, Belgium, Poland, Portugal,
Romania, Czechoslovakia, and Serbo-Croatia, Armenia of
the Tashnak and the Hejaz.

Articles 62, 63 and 64 were specifically designed to find
a solution to the Kurdish problem in the Ottoman Empire.

Article 62 speaks of the creation of a committee of three
parties: Britain, France and Italy, whose task it would be to
formulate an autonomous system for the Kurds in the
regions between the Euphrates and the south of Armenia to
the borders of Syria and Mesopotamia.
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Article 63 obliges Turkey to put into operation the
decisions of this committee.

Article 64 speaks of the creation of a Kurdish state under
certain conditions.

The Treaty stated that, within one year of its
implementation, the majority of the Kurds in these regions
must ask for separation from Turkey. This condition accords
with the principle of self- determination, as it is necessary to
consult the people on their wishes. It further stated that the
Assembly of the League of Nations must accept that the
Kurds are able to govern themselves and that this same
Assembly must propose the creation of this Kurdish State.

When all these conditions were met, Turkey would have
been obliged to accept the proposal of the League of
Nations. A new Treaty would then have been signed
between Turkey and the main signatories to the Treaty of
Sevres.

The last paragraph of Article 64 dealt specifically with
the problem of the Kurds in the Wilayet of Mosul, which
was under the control of the British army. According to this
paragraph, the main signatories of Sevres will not oppose
the desire of the Kurds in this former Ottoman Wilayet to be
a part of the Kurdish State. The Kurds represent a majority
of the population in this Wilayet which includes the present
governorates of Mosul, Dohuk, Arbil, Kirkuk and
Sulaymani and a part of Diyala.

From an objective interpretation of these Articles of the
Treaty of Sevres, and considering the situation of that time,
it is clear that the object of this Treaty was the creation of a
state for the Kurds in Northern Kurdistan (now in Turkey).
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This would have been joined later with the south of
Kurdistan (now Iraqi Kurdistan). Had there been a genuine
intention on the part of the great powers to put it into effect,
it suggested the establishment of a Kurdish state in two
stages. But the interests of these powers, and especially of
Britain and France, lay in Southern Kurdistan where there is
oil. The British authorities, which held a mandate on Iraq,
joined the Wilayet of Mosul to the new Iraqi State so as to
be able to send the oil from this Wilayet, by pipeline,
through Iraq to the Mediterranean. Then, with the rise to
power of General Mustafa Kemal in Turkey, the Treaty was
rescinded and not just Britain and France, but even the
newly created Soviet Union supported the new Turkish state
and assisted it in its efforts to quell the Kurdish revolts
against the Kemalist regime. A later Treaty signed in
Lausanne in 1923, made no mention of the Kurds and the
Kurdish problem became a part of the internal law of those
countries between which they were divided.

Following the collapse of the invasion of Kuwait by the
Iraqi regime in 1991, the Kurds of Southern Kurdistan rose
against the regime and liberated most of their region,
including Kirkuk, whereupon the regime launched a savage
counter-attack on the civilian population. As a result, in
April 1991, the Security Council passed Resolution No. 688
that aimed to end this tragic situation. For the first time
since the Treaty of Sevres, an international decision was
taken which, whilst speaking of all the Iraqi people,
mentioned the Kurds in particular. This resolution concerns
the internal affairs of a member state of the UN and it
discriminates between the state and the people.
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We have now to discover whether the Kurdish question
in Southern Kurdistan, will be resolved by the new
principles of the international law.

11 - The Kurdish question according to the new
principles of international law:

The ending of the cold war and the collapse of the Soviet
Union, together with the events following the Gulf War,
were the main reasons for establishing several new
principles of international law. Before these events, and
especially since 11" September 2000, intervention in the
internal affairs of states was considered to be illegal.
However, in the changed circumstances, the principle of
equality between nations and the respect for human rights
will make intervention by the international community in
the internal affairs of states just, acceptable and legal. This
will apply particularly in cases where the policy of ethnic
cleansing is tantamount to genocide. For example, the
catastrophes in Bosnia, Kurdistan, Somalia, Rwanda,
Kosovo and Southern Sudan, especially in (Darfor)
presented the international community and its organizations
with the opportunity to intervene to save endangered lives in
these countries. Had the new principles of international law
not been established, there would have been no such
intervention.

The tragedy of Halabja in March 1988, which focused
the attention of people everywhere, the killing of 182,000
civilian Kurds in ‘Anfal’ operations, the destruction of more
than 4000 Kurdish and Christian villages by the Iraqi
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regime and the deportation of tens of thousands of Kurdish
Faily families to Iran, brought no positive response from the
international community. The dictatorial regime in Baghdad
took note of this silence and invaded Kuwait on 2™ August
1990, but because of the oil in Kuwait and other Gulf states,
the Security Council took decisive action against it. Such a
decision would not have been possible just a few years ago.

Security Council Resolution No. 688, of 1991, was taken
after the mass exodus of Kurds from Southern Kurdistan.
Its main consequence was the creation of Operation Provide
Comfort which established a Safe Haven for the protection
of Kurds in this area and without which many thousands of
people would have died in a very short time. This was a
clear, direct intervention in the internal affairs of the state of
Iraq and was a decision of major significance to
international law since it censures the state for its use of
force internally and considers it a threat to international
security. It represents an important shift in the position of
the Security Council. It is concerned here not with the state,
but with the people, in contradiction to its declared
principles and its main objective of finding solutions to
problems between member states.

In September 1991, the regime in Baghdad recalled all
its administration from most of the Kurdish region. Later, it
imposed an economic blockade on it, thus making the
region subject to two embargoes: one Iraqi, the other
international, which was imposed on the whole of Iraq by
the Security Council. The consequence of this action was
the creation of a de facto Kurdish administration. Shortly
after, the people of this part of liberated Kurdistan elected a
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Parliament, which formed a government to administer the
internal, as well as the external, affairs of this region.

Unfortunately, the Kurdish leaders failed to take
advantage of this sequence of events. The 1995 referendum
held to accept Saddam Hussein as President of Iraq and,
later, the elections of a so-called Parliament for Iraq,
without the participation of the people of the liberated part
of Kurdistan are just two examples. The Kurds failed to
grasp their opportunity to demonstrate to the international
community the fact that the regime in Baghdad does not
consider them as a part of Iraq and that, therefore, their
problem must be treated according to international law.
Later, the acceptance by the Iraqi regime of Security
Council Resolution No.986, by which it was allowed to sell
oil for the purchase of humanitarian supplies, and which
arranged for the provision of 13% of the resulting revenue
to be given in aid to the Kurds in that region, proves that
even the international community accords this part of
Kurdistan a special status. Although the western countries
continue to speak of the territorial integrity of Iraq and not
of its divisions, they remain obliged to protect the Kurds
according to the new international law which safeguards
them against further attempts at genocide by the Iraqi
regime. Several political parties and their parliamentary
groups and organizations in Europe, have frequently asked
the international community to protect the autonomous
region of Kurdistan against intervention by the Iraqi regime
and neighbouring states.

The prevention of crimes against humanity is now one of
the principle obligations of the international community and
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its organizations and they have the right to intervene
wherever, and whenever, such crimes occur. The Security
Council itself has taken action with regard to Somalia,
Cambodia and Haiti. For example, in its Resolution No.
940 of July 1994, it authorizes member states to “form a
multinational force to use all necessary means to facilitate
the departure from Haiti of the military”. Events in Kosovo
and East Timor illustrated this policy, as was emphasized by
the statements of western political leaders and the
international community that international intervention in
these countries i1s legal. In an interview with the
“Independent” on Sunday newspaper in May 1999, the
British Foreign Secretary said “What this whole episode has
thrown up is the unacceptability of governments using
aggression against their own people and then claiming
sovereignty as a blanket protection for whatever they are
going to do”.

At NATO’s 50th Anniversary Summit in Washington,
similar views were forcefully expressed. The British Prime
Minister at that time, Tony Blair, declared that a new
“doctrine of international community” was required and
added “we are all internationalists now, whether we like it
or not”. “We cannot turn our backs on conflicts and the
violation of human rights within other countries if we still
want to be secure”, he said.

An international conference was held in The Hague in
mid- June 1999 to find a peaceful solution to the war in
Southern Sudan. Sixteen states participated, among them
most European countries as well as the USA, Kenya and
Japan together with the FEuropean Union and other
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organizations. Later, on January 2011, the people of
Southern Sudan exercised their right of self determination
and voted to have their own state, not to be a part of Sudan.

When speaking of the principle of self determination, we
must clarify what we mean by “nation”. All international
documents, (some of which we have previously mentioned),
recognise it as the right of a group pf people who consider
themselves as a nation and, for this reason, we must decide
whether or not the principle can be applied to the Kurds,
especially in the current international situation.

The documents define a “nation” as a group of people,
inhabiting a specific land and united by several factors,
including those of culture, religion economy and social
mores, without regard to their number. Possession of a land
is a vital element in creating a consciousness of nationhood
by the group. This consciousness is an excellent criterion
by which to judge whether the group can or cannot be
considered to be a nation. If such consciousness exists, then
such a conclusion cannot be denied. The contrary is also
true however, since it follows that a group lacking this
awareness of a common history, language, economic union
or the same homeland cannot be considered a nation.

According to this criterion, the Kurds, Palestinians,
Kosovans and others struggling for the right of self
determination are undeniably entitled to this right. This
struggle is exemplified by the Palestinians. Although
recognised as a nation by the international community, a
decision by the Security Council in 1947 created the state of
Israel and gave it approximately half the Palestinian land.
In 1967, the Israeli army occupied the remainder. According
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to the Oslo Agreement of 1995 between the leaders of
Palestine and Israel, Israel recognised the Palestinians as a
nation with the right to self determination in the lands which
would be returned to them. In Kosovo, once part of the
Republic of Serbia, the majority of the population is
Albanian with a minority of Serbs. But all the power lies in
the hands of this minority. The Kosovans were pressing for
a referendum to determine their own future, but this was
refused by the Serbian government which claimed that the
region was and must remain a part of Serbia, regardless of
the Albanian majority. In the end, the international
community let the people of Kosovo to decide their own
future in a referendum organized under its control. An
international referendum was organised in East Timor, a
country long dominated by Portugal and then annexed to
Indonesia in the mid 1970s. The people voted
overwhelmingly for independence.

The Kurds, in spite of great suffering, have remained on
their land, resisting attempts by the Ba’athist regime to force
them to leave and to be replaced by others, as in the Kirkuk
region. Also, in 1981, the Ba’athist regime agreed to permit
the Turkish and Iraqi armies to intervene in each others
territories to crush the Kurdish uprising. In 1993, there
were constant meetings between Turkey, Iran and Syria to
‘look at the unusual situation in the north of Iraq’.

After the fall of the Ba’athist regime in April 2003, the
Kurdish leaders went voluntarily to Baghdad, to show their
willingness to remain as a part of Iraq and to participate in
the rebuilding of the Second Republic of Iraq. At the end of
2005, a new Constitution was approved by the vast majority
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of the Iraqi population, including the Kurds.  This
Constitution was based on the federal system, on
democracy, pluralism and the respect of human rights. It
also contains Article 140, which aims to resolve the problem
of Kirkuk and the other Kurdish territories which are still
under the control of the central government.

By voting for the new Constitution, the Kurds exercised
their right of self determination by accepting to a part of
Iraq with the condition that the Constitution would be
respected and Article 140 would be implemented. The new
government which took power after the General Election of
March 2010 must honour its commitment to the
Constitution and resolve all the problems remaining
between the central government and the Kurdistan Regional
Government, including the implementation of Article 140.
Failure to do so would jeopardise the future of all Iraq as
one state.
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