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IRAQ’S DISPUTED TERRITORIES

Summary

The alternation of military conflict and negotiation over what areas of Iraq are Kurdish
and what autonomy Kurds should exercise in these areas has been an episodic feature of
modern Irag’s history. The net result is a tangled web of administrative and security
arrangements between the Iragi government and Kurdish regional authorities that sit
atop poorly defined internal boundaries amid a toxic legacy of mistrust.

According to U.S. government officials, the greatest potential threat to Irag’s stability is
not extremist groups but the prospect of Arab-Kurdish conflict over oil-rich Kirkuk and
other disputed territories. This is especially the case when the vacuum caused by the lack
of an agreed political and constitutional framework for Iragis to address competing
claims to these strategic lands is combined with the impending withdrawal of what are
effectively U.S. peacekeeping forces in northern Iraq.

This report attempts to demystify and disaggregate the often poorly defined disputed
territories by drawing upon two data sets: the political preferences expressed in these
territories during Irags three postconstitution elections and archival records detailing
these areas’ respective administrative histories. These data sets have definite limitations
but taken together offer a valuable entry point for defining the contours of the dispute.

Clearly, sovereign Iraqi authorities must, and will, decide the shape of any territorial
compromise and the overall nature of the relationship between the Kurdistan region and
the federal government. Nevertheless, the parties to the dispute consistently display a
“nothing is agreed until everything is agreed” mentality, indicating that possible trade-
offs can only be considered in the context of a comprehensive territorial agreement.

While it is likely to prove controversial, the evidence in this report hopefully can provide
an informal, low-risk, but detailed view of what possible negotiated solutions to the dis-
puted territories might look like and thereby begin to illustrate the potential parameters
and compromises involved in reaching a comprehensive agreement.

In such a deal, past suffering makes an eloquent case that the Kurds are owed self-
government within Iraq and the enhanced security that would come from clarity on the
Kurdistan region’s internal boundaries. In return, the Kurds would need to demonstrate
not only their commitment to the territorial integrity of Iraq, but also a commitment to
an Iraq that works by allowing for the emergence of a constitutional basis for an appro-
priately empowered national government outside of the Kurdistan region. Both Baghdad
and Erbil would also need to be prepared to make territorial concessions and to accept a
compromise status for Kirkuk that has no outright winner or loser.

The U.S. government has an important role in clarifying this picture and should clearly
communicate the rewards that the United States would be willing to provide to both
parties for reaching a comprehensive agreement, particularly as it relates to security and
diplomatic cooperation.

While it is unlikely that an Arab-Kurdish deal can be reached by the scheduled U.S.
troop withdrawal date of December 2011, the United States should now make it a prior-
ity to work with the new Iraqi government to determine whether the space can be created
to launch a negotiating process to peacefully resolve what might be the greatest threat to
Irag’s stability.
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Introduction

'The Obama administration has maintained steadfast commitment to the schedule of the U.S.
troop drawdown from Iraq and repeatedly voiced confidence that Iraqi security forces can
maintain the security gains achieved over the past three years. Off the record, U.S. government
officials do not identify extremist groups, such as al-Qaeda or the Sadrists’ Mahdi Army, as
strategic threats to Iraq’s stability or consider them capable of derailing the drawdown. Rather,
they point to a potential outbreak of Arab-Kurdish conflict as a game-changing event. In 2010,
then-U.S. commanding general Raymond Odierno stated, on the record, that the U.S. forces
in northern Iraq would likely be the last troops to leave the country in 2011 and singled out
tensions between Arabs and Kurds as the single greatest threat to Iraq’s stability.!

'The Arab-Kurdish dispute in Iraq is composed of several interrelated elements, including
contrasting views of the distribution of power within the Iraqi state, disagreement over how
to conduct oil contracting and share oil revenues, and disputes over territory in northern Iraq.
'This last element—the territorial struggle—carries the greatest potential to actually result in
the physical conflict that the U.S. government considers a strategic threat. This is particularly
the case in the vacuum caused by the lack of an agreed political and constitutional framework
for Iragis to address competing claims to the strategic and oil-rich land that makes up the
disputed areas.

Iraq’s constitution contains the term disputed territories but does not define them. Like-
wise, media reporting on the disputed areas tend to describe an undifferentiated 300-mile-
long swath of territory from the Iranian to the Syrian border with oil-rich Kirkuk at its
center.? Iraqi actors themselves often mythologize the contested land, with Kurdish leaders
describing Kirkuk, the geographic and strategic epicenter of the dispute, as the heart of the
Kurdish nation and “our Jerusalem.” Similarly, Arab politicians hold the country’s current
provincial boundaries to be sacrosanct and argue that any alteration to them will lead inexo-
rably to the disintegration of Iraq. Some reject the term disputed territories altogether and, in a
reference to the Kurdish presence outside the Kurdistan region’s official boundaries, call them
the occupied territories.

Clearly, the depth of emotions resulting from decades of armed conflict, discrimination,
and forced demographic change in northern Iraq cannot and should not be discounted. At the
same time, framing the territorial conflict in existential terms, even as it is partly a position-
ing tactic by parties eager to further their respective claims, makes compromise more difficult
and reduces the chances of resolving the dispute politically. This report attempts to demystify
and disaggregate the disputed territories by drawing upon two data sets: the pattern of politi-
cal preferences expressed in the territories during Iraq’s three postconstitution elections® and
archival records detailing the administrative history of these areas. These data sets have real
limitations (further discussed below), but taken together, they are a valuable starting point for
defining the basic contours of the dispute. They help clarify the nature of the territory at stake,
identify the territories that are truly hotly contested, as opposed to being used as bargaining
chips, and suggest approaches for addressing the remaining hard core of the problem.

Of course, any decisions regarding actual changes to administrative arrangements in these
areas remain the exclusive purview of sovereign Iraqi authorities; this exercise is merely meant
to sketch out various options. The author is also under little illusion that a fuller exposition of
the dispute will resolve it. There are several instances in Iraqi history of failed efforts to negoti-
ate comprehensive accords on Iraq’s Kurdish question, and any decision by Iragi stakeholders
to enter into a formal political negotiation will depend on a complex constellation of domestic,
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regional, and international factors. Nevertheless, the various parties have displayed a mentality
that nothing is agreed until everything is agreed, indicating that possible compromises and
trade-offs can only be considered in the context of a comprehensive territorial agreement.
While it is likely to prove controversial, this report can, I hope, provide an informal and low-
risk view of what negotiated solutions to the disputed territories might look like, thereby help-
ing to illustrate the potential parameters of a deal. The U.S. government also has an important
role in clarifying this picture, and should clearly communicate the economic, political, and
security incentives it would be willing to provide to both Baghdad and Erbil to support such
an agreement.

Iraqi leaders ultimately may judge that the country’s unsettled conditions do not support
tackling high-risk, high-stakes Arab-Kurdish issues. But currently, the UN mission in Iraq is a
potential international facilitator, U.S. troops provide a peacekeeping presence in the disputed
areas, and there is a level of U.S. engagement sufficient to deploy carrots and sticks to support
an agreement. The uncertain future presence of these enabling factors, and whether or not the
new Iragi government will request an extension of the U.S. military presence in the country,
could make a consensual resolution to the disputed territories and other areas of Arab-Kurdish
disagreement even more challenging down the road. As a field report from the WikiLeaks
files put it, “without strong and fair influence, likely from a third party, these tensions [along
the Arab-Kurdish line] may quickly turn to violence after the U.S. forces withdrawal.”™ As it is
unlikely that a comprehensive Arab-Kurdish deal can be reached by the scheduled U.S. troop
withdrawal date of December 2011, it is important that the United States have a strategy for
exploring, with Iraq’s new government, whether the current window can be taken advantage of
to launch a negotiating process to address what might be the greatest threat to Irag’s stability.
It should also actively consider how ongoing U.S.-Iraqi security cooperation and even a pos-
sible request from the Iraqi government to extend the U.S. military presence beyond 2011

might affect the prospects for such a process.

Arab-Kurdish Conflict in Iraq: Background, History,
and Psychology

The transition zone between Arab and Kurdish Iraq has been the front line of Kurdish upris-
ings from 1960 to 1975, a target of the Iraqi army’s genocidal Anfal campaign against the
Kurds in 1987 and 1988, the site of the 1991 uprising following the first Gulf War, and the
northern front of the 2003 U.S.-led invasion.’ In between these bouts of armed conflict, and
particularly after the collapse of the Kurdish nationalist movement in 1975, the Ba'athist-led
government also engaged in deliberate and systematic policies to ensure its control over what
are now called the disputed territories by the expulsion of hundreds of thousands of Kurds and
other minorities, destruction of hundreds of Kurdish villages, appropriation of Kurdish- and
Turkoman-owned land, distribution of agricultural tenant contracts for this land to mainly
Shiite Arab farmers from Irag’s south, forced “nationality correction” of non-Arab ethnic mi-
norities to identify as Arabs, prevention of non-Arabs from holding positions in Irag’s Northern
Oil Company and other state-owned enterprises, and ethnic gerrymandering of administrative
boundaries in northern Iraq. Since 2003, some Arab political leaders have accused ascendant
Kurdish forces of employing harsh tactics in these same areas, such as displacing Arab farmers
without due process, arbitrary detention of political opponents, and even pressuring minority
communities to identify as Kurds.®
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In the difficulties of the past half-century, a pattern can be observed of increased Kurdish
autonomy and territorial gains when Baghdad has been weak, riven by coups, or engaged in
foreign wars, and of the central government forcefully reasserting itself when its rulers con-
solidate their hold on power. Americans generally tend to view the 2003 invasion as a deus
ex machina that decisively broke with Irag’s historical paradigms. However, many Iraqis chide
Americans for thinking that the history of Iraq began in 2003 and that the consequences of
U.S. actions can be neatly separated from the basic logic of the country’s internal struggles for
control over power and resources. From this perspective, Arabs perceive the Kurdish political
parties as having taken advantage of their alliance with the United States and the chaos that
engulfed Iraq after 2003 not only to secure their own autonomy, but also to try to weaken Iraq
by expanding their territorial reach beyond Kurdish areas and establishing a decentralized fed-
eral system aimed at preventing the country from having a strong national government.

For their part, Kurds believe that, having built, trained, and armed Iraq’s now 650,000-
person security forces while failing to resolve the issue of the disputed territories politically, the
United States has laid the groundwork for resurgent Baghdad to forcefully roll back hard-won
Kurdish autonomy after the scheduled 2011 U.S. troop withdrawal. Kurdish officials are par-
ticularly concerned that the Iragi army’s purchase of 140 M1 Abrams tanks and armed scout
helicopters, as well as requests to purchase 18 F-16s and 24 Boeing AH-6 Apache helicopter
gunships, could tip the political-military balance of power between Baghdad and Erbil. They
argue that the peshmerga—the Kurdish regional guard—should be given a share of the heavy
weaponry being purchased.” Given the long history of the Iraqi military’s involvement in Iraqi
politics, the Kurds are also likely worried that an empowered Iraqi army could become an in-
dependent actor untethered from civilian oversight. In the past, the army has quashed civilian
government overtures toward the Kurdish movement; for example it forced Prime Minister
Abdul Rahman al-Bazzaz to resign after his June 29,1966, declaration specifically recognizing
Kurdish national rights.?

Neither the optimistic Western perspective that Iraq is opening an entirely separate chap-
ter in its history nor the fatalistic Iragi outlook that the historical pattern of Arab-Kurdish ebb
and flow must repeat itself is absolutely correct. In this deep-seated dispute, history should
not be considered as destiny, but rather psychology. The communities’ historical narratives are
important to recall closely, so that their respective anxieties do not become self-fulfilling.

Where Is the Official Boundary?

Iraqg’s constitution is unhelpfully vague on both the current boundaries of the Kurdistan region
and which areas outside it are under dispute. The official boundary of the Kurdistan region is
the Green Line, the ceasefire line that the Iraqi army unilaterally established after quelling the
1991 Kurdish uprising. The Green Line is captured in Article 53.A of Iraq’s 2004 Transitional
Administrative Law as “the territories that were administered by that government [the Kurd-
istan Regional Government, or KRG] on 19 March 2003 in the governorates of Dahuk, Erbil,
Suleymaniya, Kirkuk, Diyala and Ninewa.” This definition makes it clear that the KRG’s
administrative writ extends beyond the three governorates of Dahuk, Erbil, and Suleymaniya,
which are typically thought of as comprising the Kurdistan region proper. Unfortunately, it
does not identify which areas of Kirkuk, Diyala, and Ninewa are included in this definition and
no authoritative rendering of the Green Line exists (see map 1).

The Iraqi constitution provides even less fidelity on the disputed territories themselves,
merely referring in Article 140 to “Kirkuk and other disputed territories.” This lack of clarity
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is unfortunately not a new feature of Arab-Kurd territorial negotiations. In 1970, the land-
mark autonomy agreement struck between Mullah Mustafa Barzani, current Kurdistan region
president Massoud Barzani’s father, and then-Iraqgi vice president Saddam Hussein prom-
ised the Kurds basic autonomy and administrative control in areas where they constituted a
majority of the population. This deliberately vague definition of Kurdish territory was to be
clarified through a future census to determine the extent of Kurdish autonomy outside the
areas they were acknowledged to be a majority (Dahuk, Erbil, and Suleymaniya). Many Kurds
believe that the census would have shown Kurdish majorities in strategic areas such as Kirkuk,
Khanagqin (Diyala), and Sinjar (Ninewa), and that this was the impetus for the Ba'ath to begin
attempting to Arabize these populations ahead of the expected population count. In a fore-
shadowing of present-day allegations, Arabs contemporaneously accused Barzani’s Kurdistan
Democratic Party (KDP) of importing Kurds from Iran and Turkey to artificially inflate Kurd-

ish numbers in these areas.®

Who Controls What on the Ground?

Complicating present-day efforts to identify the existing de jure boundaries of the Kurdistan re-
gion is the situation that developed during the chaos of post-2003 Iraq, when de facto Kurdish
administration extended significantly beyond the putative March 19, 2003 line (see map 2). Fol-
lowing the fall of the Hussein regime, the U.S. military authorized Kurdish peshmerga and
asayesh (secret police) forces to deploy in Ninewa, Kirkuk, Salah ad-Din, and Diyala to help
maintain order in the resulting security vacuum.! These units proved highly effective and
were important intelligence partners for U.S. forces, but they also provoked strong resentment
among parts of the local population who saw them as enforcing territorial claims and using
heavyhanded tactics to silence political opponents. Despite these frictions, the extraregional
role of the Kurdish security forces was later confirmed by Iraqi governments, which in late
2004 and 2006 requested their assistance in Ninewa and Diyala, respectively, as part of efforts
to combat the nationwide insurgency.

In tandem to the security sphere, after 2003 KRG administrative structures began offering
administrative services—among them, health care, Kurdish language education, generators,
and delivery of government food rations—as well as payment of salaries to local government
officials in Kurdish-populated parts of governorates that are still officially administered by the
federal government.”? This was sometimes done at the invitation of the relevant provincial
government and with the corresponding agreement of national ministries, but often was not.
More controversial was Kurdish oil contracting activities from 2007 onward, which include
providing international oil companies licenses for exploration blocs that appear to extend be-
yond the Green Line in Ninewa, Kirkuk, and Salah ad-Din." Finally, the self-inflicted wound
of the Sunni Arab boycott of the January 2005 provincial elections opened the door for the
Kurdish parties to wield disproportionate influence over provincial government structures out-
side the Kurdistan region from 2005, until a new round of provincial elections were held in
January 2009.

The net result is a tangled web of administrative and security arrangements that sit atop
poorly defined administrative boundaries amid a toxic legacy of mistrust. The effective practice
of administrative jurisdiction being principally determined by changes in the balance of power
rather than by local consent, political agreement, or legal processes has created a vicious cycle.
Whoever has the upper hand feels the need to take maximum advantage of their period of

ascendancy, sowing the seeds for a backlash once the pendulum swings the other way. As a
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IRAQ’S DISPUTED TERRITORIES

senior KRG official has remarked: “When someone is in power he is not willing to share power.

When someone is in the opposition he doesn't want to share power; he wants everything.”*

A Constitutional Solution?

'The basis for resolving Iraqs territorial dispute should in theory be found in its 2005 perma-
nent constitution, Article 140 of which set out a three-step process of normalization, census,
and referendum to determine the will of citizens in Kirkuk and other disputed territories by
December 31, 2007. However, the constitution itself is the product of the flawed, divisive,
and highly compressed constitutional drafting process of 2005." Sunni Arabs voted against it
almost unanimously; they initially had boycotted the assembly charged with its drafting and
were then excluded from the political deals underpinning its final form. This is particularly
problematic for resolving the issue of the disputed territories because Sunnis make up the
majority of the Arab population in the disputed areas. In contrast, the Kurdish parties strongly
support the constitution; they had a well-planned and strategically successful approach toward
shaping its drafting. The Kurds see the constitution as an almost holy text that, after eighty
years of monarchy and dictatorship, finally guarantees their rights and autonomy in Iraq.

"The constitution has gained growing acceptance and legitimacy as the reference point for
Iraqi politics, but certain aspects of it remain highly controversial. Article 140, which was
designated as a disputed article during the failed 200709 Iraqi constitutional review pro-
cess, remains at the top of the list.! The article is best understood from the perspective of its
Kurdish framers through the metaphor of a time machine. Its intended purpose is to restore
the situation in the disputed territories to the status quo ante of 1968, the year of the second
Ba’athist coup and the start of thirty-five years of uninterrupted rule by the party. This reset is
to be accomplished through the process of normalization, which includes the return of Kurds
that the Ba’ath expelled from the disputed areas, the payment of compensation to wafidoon
(newcomers)—the Arabs who were settled in the disputed areas—so that they voluntarily
relocate to their original provinces, and the restoration of something resembling Iraqs 1968
provincial and district administrative boundaries. Following this, the census promised in 1970
is to be conducted to determine whether Kirkuk and other areas are majority Kurdish and
should be attached to the Kurdistan region. Furthermore, to ensure that Baghdad does not in
the future renege on an agreement to delineate the Kurdistan region’s boundaries, a referendum
is to be conducted so that the will of the people is clear. To date, however, the provisions of
Article 140 have not been carried out.

'The logic of Article 140 flows from the Kurdish premise that historically Kurdish areas
cleared of their Kurdish populations through forced demographic change should be “reat-
tached” to the Kurdistan region. This is motivated by a genuine sense of responsibility on the
KRG’s part to protect Kurdish civilians who have been past targets of genocide. One U.S. civil-
ian expert on Iragi Kurds describes this as the “Kurdistan is wherever there are Kurds” philoso-
phy of a postgenocide society—that is, where there are Kurdish populations, there need to be
Kurdish administration and security forces to protect them.'® Kurdish leaders emphasize that
resolving the disputed territories issue is a question of rectifying a major historical injustice,
and maps of the Iraqi Kurdistan region corresponding to the extent of the territory claimed by
the KRG in early drafts of its regional constitution reflect this principle (see map 3). Less con-
vincingly, senior Kurds deny having any other possible motivations for their territorial claims
and, until recently, appear to have been slow to appreciate how provocative some of the more

extensive maps of Kurdish territorial claims are to Arab Iraqi opinion.”
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IRAQ’S DISPUTED TERRITORIES

A Political Solution?

'The implementation of Article 140 has foundered on both technical and political grounds.
From a technical standpoint, the article does not identify which areas are disputed, who is
eligible to vote in the article’s referendum, what the question is to be in such a referendum, and
what the territorial unit of decision is.?’ This last point is particularly thorny for the Kurdish
political parties that generally advocate for a provincewide vote in Kirkuk—where they believe
they are a majority—but only claim parts of the Arab-majority governorates of Ninewa, Salah
ad-Din, and Diyala. In these latter provinces, local Kurdish officials are pushing for district-
by-district or subdistrict-by-subdistrict referenda in likely Kurdish areas.” This has left the
KRG in the difficult position of arguing essentially that the referendum should be organized
differently from place to place as best befits Kurdish claims.

If anything, the political obstacles to implementing Article 140 are even greater. Progress
on Article 140 depends on actions of the federal government in Baghdad; it must allocate funds
for normalization, issue instructions to restore historical boundaries, conduct the census, pass a
law filling in the missing details on how the referendum is to be organized, and then actually
hold it. Baghdad thus can frustrate Article 140’ implementation by doing nothing, which is
largely what has occurred—notwithstanding funding for normalization, some progress in orga-
nizing a census after repeated delays, and pledges by various Iraqi prime ministers to implement
Article 140 to win Kurdish support for their governments. The December 31, 2007, deadline
to implement Article 140 has now long passed. As of late-2010, normalization has not been
completed, the long-delayed national census has been postponed four times, and no concrete
steps have been taken to organize the referendum, although the Kurdish parties pushed to set a
new deadline for it to be held as a condition for supporting the new Iraqgi government.?

The political will to implement Article 140 has been lacking in Baghdad because, in the
words of one Arab member of parliament, Kirkuk is viewed as the basis and foundation of
Irag’s national unity and the link in the chain that will prevent the division of the country into
its north, center, and south. This is not a new sentiment. Iraqi governments have always feared
the possibility of Kurdish separatism and the precedent it could set for Shiite Arabs to follow,
threatening the future of the Iraqi state.?* From the first set of territorial and autonomy de-
mands presented by Mullah Mustafa Barzani to the government of Prime Minster Nuri Said
during the Iraqi monarchy in early 1944 all the way to the 2005 constitutional drafting pro-
cess, successive Iraqi governments have perceived Kurdish demands as excessive and displaying
separatist tendencies. Time and again, as in negotiations during 1970-74, 1991, and more re-
cent disagreements over Article 140, it has been the demarcation of the Kurdish self-rule area,
and especially calls to include Kirkuk in the Kurdish region, upon which talks have foundered.
For Kurds, Kirkuk is the most important issue. For Arabs, the Kurds’ insistence on including
Kirkuk in the Kurdish region is the ultimate evidence of their wish to separate from Iraq.

The connection between Kirkuk, the disputed territories, and Iraq’s territorial integrity is
made by non-Kurds because of the strategic value of the land at stake. Kirkuk governorate con-
tains a super-giant oil field, two giant oil fields, and gas deposits. Other parts of the disputed
territories are expected to yield substantial additional hydrocarbon finds, in contrast to the less
geologically promising mountainous areas of the Kurdistan region proper, and are home to
important oil export infrastructure. Moreover, disputed districts claimed by the KRG contain
alucrative border crossing with Iran and a possible gateway for the Kurdistan region to Syria; it
currently only borders Iran and Turkey. From a geographic standpoint, the areas that the KRG
claims abut militarily defensible topography, such as the Tigris River and the Jebel Hamrein
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mountain range, while the fertile Ninewa Plains, irrigated agricultural land in Kirkuk, and
areas surrounding the Hamrein lake in Diyala are strategically important in a country where
only an estimated 13 percent of the land is arable.

When the territories’ strategic nature is combined with the Iragi constitution’s highly de-
centralized arrangements—which could give the KRG control over oil and gas money gener-
ated within the region and whatever disputed territories are added to it—Arab Iraqis instinc-
tively regard the incorporation of the disputed territories into the Kurdistan region as intended
to rectify the well-known Kurdish lament that they are the largest nation in the world without
a state. Some Kurdish actions in this respect have reinforced this suspicion and complicate the
resolution of the disputed territories issue, as in the organization of an informal Kurdish in-
dependence referendum alongside Irags first elections in 2005, which returned a 98.9 percent
affirmative vote.

In fact, the disputed territories represent an elemental point of commonality for Sunni
and Shiite Arabs, despite the mistrust and sectarian violence that exist between them. The ter-
ritories are a pivot point for Iraqs complicated post-2003 politics, which swings between the
Shiite-Kurdish alliance that has its roots in the opposition to the Sunni-dominated Ba’athist
regime, on one side, and Arab-Kurdish ethnic divisions, on the other. This tension was pres-
ent from the earliest Iragi opposition group meetings in 1992, with the first conference in
Beirut chaired by Da'wa representative and future prime minister Nouri al-Maliki sharply
criticizing Kurdish conditions for participating in the opposition—recognizing Kurdish self-
determination and thatIraq’s unity was voluntary—as “arrogant”and “a step towards secession.”
It is thus perhaps not surprising that Arab consensus on maintaining the Iraqi nature of the
disputed territories has proven strong enough to override the strategic alliance between the two
major Kurdish parties and the umbrella Shiite political bloc that have formed the backbone
of post-2003 Iraqi politics. Even at the peak of Iraq’s sectarian violence, no Iraqi prime min-
ister could afford to be seen as the leader who gave Kirkuk away. As a result, Arab politicians
generally emphasize that the disputed territories issue requires a consensual political solution,
guaranteeing that every inch of disputed land remains part of Iraq.? This was especially the
case before December 31,2007, when Kurdish influence was at its high water mark and Kurds
had an unambiguous constitutional foundation upon which to pursue their territorial case.

Once the 2007 deadline passed, many Iraqi nationalists began to contend that Article 140
had expired and no longer had standing. From 2008 onward, they increasingly argued not only
that a political agreement was required, but also that Iraq was passing through a delicate transi-
tional phase, in which it was not healthy to address a sensitive and far-reaching issue such as the
status of Kirkuk. In their view, the artificial Kurdish ascendancy on the ground and fragmented
state of post-2003 Arab politics in Iraq created the potential for an “unnatural” outcome, mak-
ing it necessary to wait for new provincial and national elections before addressing the disputed
areas question. The Kurds reacted to these arguments with strong suspicion, perceiving an Arab
delaying tactic aimed at waiting out the U.S. presence before imposing a one-sided solution,
and stressed that implementing Article 140 was a basic question of whether or not Iraq would

be a constitutional democracy.

More than Kirkuk: Anatomy of the Disputed Territories

Even though the terms Kirkuk and disputed territories often are used interchangeably, it is im-
portant to understand that the entire southern boundary of the Iraqi Kurdistan region (ig/een)

is under dispute. In fact, including the four districts that make up Kirkuk governorate, at least
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thirteen districts (gada’a) and three subdistricts (nabiya) in four different governorates (-
hafez) are contested between the federal government in Baghdad and the KRG.? This lack
of clarity is significant because military conflict over what areas of Iraq are Kurdish and what
autonomy Kurds should exercise in these areas has been an episodic feature of modern Iraq’s
history. With this background, confrontation anywhere along the Green Line carries the po-
tential for a wider crisis. Indeed, two of the most serious post-2003 Arab-Kurd standoffs were
in Khanagin (Diyala governorate) and the Ninewa plains rather than in Kirkuk.

In December 2007, with the constitutional deadline for Article 140 approaching and no
referendum in sight, the United Nations Assistance Mission for Iraq (UNAMI) obtained a
no-objection agreement from the federal government and KRG to initiate a process of UN
technical assistance to facilitate the implementation of Article 140. Although Arab Iraqis and
Turkoman initially strongly opposed it—they saw the UN intervention as keeping Article 140
on life support—UNAMI’s involvement provided an important ladder for the Kurdish lead-
ership to climb down following repeated guarantees that a referendum on Kirkuk would be
delivered by the end of 2007. Over the next three years, UN work on disputed internal bound-
aries® gained growing acceptance among all communities and was an invaluable pressure-
release valve that could perhaps not have otherwise been found due to the lack of a broadly
agreed-upon Iraqi constitutional or political process to address the disputed territories. It also
resulted in the collection of a vast amount of information on the disputed districts based on
extensive primary research and field visits to the areas in question, which included holding lo-
cal public consultations as well as reviewing local records and Iraqg’s legal archives going back
to the 1920s, government service delivery and security provision arrangements, census records,
and socioeconomic data.”” The factual information on local administrative history uncovered
by UNAMTI’s research provides one of the data sources for the district analysis contained in
the following sections.

In the absence of a credible and broadly accepted census in Iraq since 1957, UNAMI also
explored using the December 2005 national election results to better understand local politi-
cal preferences and degrees of political influence in the disputed districts at that time. Given
that Iraqi voting patterns have largely played out as identity referenda, the Kurdish parties
particularly supported this line of inquiry, as they hoped to see the election results applied to
determine areas of Kurdish majority as a substitute for the promised 1970 census. However,
UNAMTI’s broader research delivered findings that did not correlate to election results in cer-
tain areas, indicating that such a mechanistic approach was unlikely to deliver a sustainable
and broadly accepted solution. Arab and Turkoman leaders also generally opposed using the
2005 polls for such a preference, arguing that Sunni Arabs remained politically “scattered” at
both the provincial and national levels and that work on the disputed areas should only be
attempted after new elections established a strong new political base capable of delivering an
agreement.* In late 2010, with a fresh set of provincial (January 2009) and national elections
(March 2010) resulting in major advances by Arab nationalist groups at the provincial level,
such as the al-Hadba Gathering in Ninewa, and the Sunni and secular Iraqiyya slate at the
national level, there are now three data points that can be used to try to identify a more consis-
tent trend of political preferences regarding the disputed territories. These three sets of results
provide the second basis for the district analysis.

"The two data sets are not infallible and have definite limitations. The various elections oc-
curred at unique moments in Irag’s history and were for the purpose of electing political rep-

resentatives; they were not intended to serve as a referendum on competing territorial claims.
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Indeed, the legislation governing Iraq’s March 2010 elections explicitly states that the results
“shall not be used as a precedent for any political or administrative situation,” squarely limiting
their use to theoretical exercises like this report. Likewise, each of the administrative changes in
the disputed areas requires analysis in historical context to determine whether they were driven
by an administrative logic or a demography-altering imperative. However, taken together, the
data sets provide a valuable entry point for defining the basic contours of the territorial dispute
and possibly providing one view of what negotiated solutions to it might look like.

Criteria for Analysis

'The following sections use the above two data sources to break down the Arab-Kurdish territorial
dispute at the local level in selected districts and subdistricts, including Sinjar, Tal Afar, Til-
kaef, Sheikhan, Hamdaniya, and Mahkmour districts, and Qahtaniya and Bashiqa subdistricts
in Ninewa governorate; the four districts of the Kirkuk governorate (Kirkuk, Dibis, Hawija,
and Daquq); Tuz Khormatu district in Salah ad-Din governorate; and Kifri and Khanaqin
districts, and Mandali subdistrict in Diyala governorate. As there is no clear constitutional
definition of the disputed territories, the report largely focuses on the districts examined in
UNAMTI’s analyses on disputed internal boundaries. It only looks at those areas south of the
Green Line, and not at districts or portions of districts often cartographically depicted as part
of Ninewa or Diyala but which actually lie north of the Green Line.® It similarly excludes
parts of Suleymaniya that were technically maintained by the former regime as deserted no-
marn’s land below the Green Line but which are now fully Kurdish administered.? It also does
not consider claims to areas in southern Diyala and even in Wassit governorate sometimes
presented by the KRG. Additional analysis is also conducted at the governorate level in Kirkuk,
given its special circumstances and central standing in the dispute.

In examining the relative strength of competing territorial claims to districts and sub-
districts in these four governorates, the following issues were considered:
m  The local level of electoral support for Kurdish and other minority political parties that

favor the incorporation of their areas into the Kurdistan region. Did pro-KRG parties
consistently receive more than 60 percent of the vote in all three elections?

®  The administrative history of these areas. Did individual areas have recent administrative
ties with the three Kurdish governorates of Erbil, Suleymaniya, and Dahuk, or undergo
boundary changes for apparent ethnic gerrymandering purposes?

®  Demographic change. Were these areas targets of property destruction, forced displace-
ment, and land seizure campaigns to change their demographic make-up?

In attempting to answer these questions, the author relied on election results supplied by the In-
dependent High Electoral Commission (IHEC) and its predecessor, the Independent Electoral
Commission of Iraq (IECI).* For factual information on the administrative history of the dis-
puted areas, the author utilized republican decrees, Revolutionary Command Council decisions,
presidential orders that were unearthed in the UNAMI reports as well as some of the findings
of the government of Iraq’s Article 140 Committee.** All the analytical findings and judgments
made using these two categories of information are the author’s alone, including the 60 percent
threshold identified above. The threshold was chosen because, when seeking to draw inferences
on an issue of such great political sensitivity from uncertain and sometimes contested electoral
data, it was important to look for a pattern of consistent and clear majorities, comfortably above
50 percent. Others may, of course, disagree and are encouraged to use the materials in the annex
to conduct analyses with alternative thresholds that they feel are more appropriate.
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A dispute of such length and complexity cannot be resolved in a mechanistic way on the
basis of a predetermined formula or criteria. Given the dislocation and potential instability
that any change to administrative arrangements and boundaries in northern Iraq would likely
involve, human and political judgment will be crucial in crafting any sustainable resolution to
the disputed territories. Moreover, as is seen in the section on Kirkuk governorate, the nature
of the territory under dispute varies by location and likely requires distinct approaches. How-
ever, it is hoped that this report’s attempt to answer the above three basic questions can help
to clarify the issues regarding the disputed areas and create an entry point for dialogue among
Iraqi authorities, who alone have the power to make decisions on administrative arrangements
in the disputed areas. To achieve this, the report’s conclusion will aggregate local- and provin-
cial-level evidence to provide a comprehensive basis for Iraqi authorities to consider possible
resolutions to the territorial dispute.

A comprehensive territorial negotiation could potentially square the circle of Kurdish de-
mands for a constitutionally mandated referendum and Arab and Turkoman desires for a po-
litical solution to the disputed territories. As UNAMI first noted, Article 140’s requirement
to hold a referendum “to determine the will of their citizens” in Kirkuk and other disputed
territories is broad enough to cover a range of options, and not only an up-or-down vote as to
whether Kirkuk and other areas should join the Kurdistan region.® There is nothing incom-
patible with Article 140 of putting a negotiated political agreement on a territorial package to
the population of the disputed areas for their endorsement through a confirmatory referen-
dum. Such a sequence might even provide a means for the KRG to get around its dilemma of
the differing nature of the territory it claims, varying between Kirkuk governorate and districts
and subdistricts in Ninewa, Salah ad-Din, and Diyala.

Ninewa Claims

Ninewa is an Arab-majority governorate that contains substantial Kurdish, Yazidi, Turkoman,
Chaldo-Assyrian (Christian), and Shebek minorities. After 2003, Ninewa represented per-
haps the clearest case of Kurdish gains on the ground. KDP peshmerga were authorized, first
by the U.S. military in 2003 and then by the Iragi government in November 2004, to take up
positions in the governorate, including in the areas claimed by the KRG.** Many of these areas
subsequently developed informal service arrangements with Dahuk and Erbil governorates.
In addition, as a result of the Sunni Arab boycott of the January 2005 provincial elections, the
Kurdish backed Ninewa Fraternal List (NFL) coalition controlled thirty-one of the forty-one
seats on Ninewa’s provincial council.

'The January 2009 provincial elections moved the Sunni Arab population fully back into
the political picture in Ninewa. The Arab nationalist al-Hadba bloc won an absolute major-
ity on the provincial council, but refused to share the governorate’s executive positions with
the NFL unless the peshmerga were first withdrawn from Ninewa. In response, the KDP
organized an effective boycott of the Ninewa provincial administration in Kurdish-controlled
areas of the province and barred the new governor, Atheel Najaefl, from entering these dis-
tricts. On two occasions, in the Ninewa Plains towns of Bashiqa in May 2009* and Til-
kaef in February 2010, the governor’s attempts to visit these Kurdish-controlled areas have
resulted in standoffs between the governor’s security detail and KDP peshmerga. The latter
incident involved Governor Najaefi alleging an assassination attempt against him while his
security forces arrested peshmerga; the Kurds retaliated by arresting Iraqi army members while

Kurdish courts issued an arrest warrant against Najaefi. Furthermore, the Kurds temporarily
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suspended their participation in the U.S-organized security cooperation and integrated train-
ing between the peshmerga and Iraqi army in Ninewa and Iraqi authorities became involved
up to the prime minister level in restoring calm.* These tense incidents and the broader sepa-
ration of administrations in Ninewa have raised fears that this provincial dispute might spark
a broader Arab-Kurdish confrontation. As of late 2010, UNAMI is brokering power-sharing
talks between al-Hadba and the NFL,* although their prospects of success appear to depend
on the shape of Iraq’s new national government.

District Analysis

The KRG has laid claim to six of Ninewa’s districts (Sinjar, Tal Afar, Tilkaef, Sheikhan, Ham-
daniya, and Makhmour) as well as two additional subdistricts (Qahtaniya and Bashiqa).®
Leaving aside Mosul and its surroundings—Iraq’s third largest city—these areas represent
most of the governorate’s remaining arable land and populated areas. Ninewa’s southern dis-
tricts of Al-Ba’aj and Al-Hadr are largely desert and sparsely populated.

The situation in Ninewa is complicated by the province’s territorial disputes not simply
being confined to Arabs and Kurds, but also implicating a number of small ethnic and reli-
gious minorities, such as the Yazidis, Chaldo-Assyrians, and Shebek. These smaller components
of Iraqi society constitute local majorities in a number of Ninewa’s disputed areas, including
Hamdaniya, Bashiqa, Tilkaef, Sheikhan, and Sinjar, and they have lived in Ninewa for cen-
turies or even millennia. These groups frequently complain of being caught up in the larger
Arab-Kurdish struggle. The present situation of violence and uncertainty in Ninewa, combined
with the fractured and traumatized nature of the minority communities themselves, makes it
exceedingly difficult for outsiders to fully understand their administrative preferences regarding
the disputed territories. Under the previous regime, ethnic minorities were compelled to iden-
tify as Arabs and faced a range of discriminatory measures if they did not. Currently, minority
groups find themselves to be a disproportionate target of terrorist attacks motivated by ethnic
and religious prejudice. This has led to high levels of emigration from the province, particularly
among the Chaldo-Assyrian community, as well as growing support for local autonomy or the
attachment of minority areas to the Kurdistan region due to its secure and relatively secular
environment. However, while minority leaders welcome and are generally grateful for the pro-
tection that Kurdish peshmerga offer in certain areas of Ninewa, some complain that this comes
with pressure for their communities to identify as ethnic Kurds or politically support the an-
nexation of the Ninewa plains and other minority districts to the Kurdistan region. This added
layer of complexity to the situation in Ninewa, as well as the need for any Arab-Kurdish deal to
offer protection and confidence building measures to safeguard the rights of vulnerable groups,
should be kept in mind when reviewing the evidence on political preferences and administrative

history presented in the remainder of this section.

Election Results

'The electoral performance of the Kurdish political parties peaked in December 2005 and the
January 2009 and March 2010 election results suggest a potentially more representative po-
litical map (see map 4). Not directly depicted is the noteworthy consolidation of the Sunni
Arab and Turkoman vote that occurred between 2005 and 2010. In 2005, these communities’
votes were split among four major blocs—Tawafuq, Hewar, Iragiyya, and the Iraqgi Turkoman
Front—whereas by 2010 they were virtually unified under Iraqiyya, which won 55 percent of
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the vote in the province compared to 20 percent for the Kurdistan Alliance. The major excep-
tion to the trend of declining Kurdish political support over the past five years was in Yazidi
inhabited areas (Sheikhan, Al-Qosh, Sinjar, and Qahtaniya). In these areas, the Kurdistan Al-
liance significantly increased its share of the vote from 2005 to 2010. This may be due partly to
the horrific bombing of Yazidi collective compounds in Qahtaniya subdistrict during August
2007, which heightened fears among Yazidis regarding Islamic extremism among Arabs and
the persistent high levels of violence in Ninewa.*! This development is significant. The former
regime forced Yazidis to identify as Arabs, most Kurds believe Yazidis to be ethnically Kurdish,
and Yazidis themselves have differing views as to their ethnic identity (including many who
consider themselves Kurdish and many others who consider Yazidis to be a distinct national-
ity). While debate continues on this subject, and there is definite pressure from the Kurdish
political parties on the Yazidi community to identify as Kurds, at this point it is a reality that
as much as two-thirds of the votes for the Kurdistan Alliance and the central basis for Kurdish

territorial claims in Ninewa now come from Yazidi-inhabited areas.*?

Analysis of Claims

When viewed in conjunction with electoral results, archival data backs Kurdish claims to
some disputed districts in Ninewa, but also indicates overreach in others. Kurdish claims to
Makhmour, Sheikhan, and the Al-Qosh and Fayde subdistricts of Tilkaef are generally sup-
ported, as pro-KRG parties consistently garnered more than 70 percent of the vote in recent
elections in these areas; there is also a history of administrative connections with the Kurd-
ish region or boundary gerrymandering, as well as a legacy of forced demographic change
(see annex 1). Among these areas, Makhmour and Fayde affiliated with Erbil and Dahuk
respectively as recently as the 1990s, while Sheikhan district, currently split by the Green Line
included Al-Qosh until 1970. Sheikhan and Makhmour were also primary targets for Arabi-
zation, as substantial destruction of Kurdish and Yazidi villages occurred in Sheikhan follow-
ing the 1975 collapse of the Kurdish movement and Makhmour became a priority location
for the settlement of Arab tribes after the creation of the Kurdish Autonomous Zone in 1991.
From a strategic standpoint, Sheikhan has been the site of promising initial oil discoveries
and retains special importance for the Yazidi community because it is the worldwide center of
their faith. However, Makhmour is probably the most significant of these areas because of its
proximity to the Kurdish capital of Erbil, its likely substantial oil reserves (possibly including
the untapped Khurmala Dome of the Kirkuk oil field structure), and key oil infrastructure.”
It is also possibly the most contested district of this set, as it has a significant Arab minority,
particularly in its southern subdistrict of Qaraj. Nevertheless, Makhmour has consistently
returned Kurdish electoral majorities in excess of 75 percent and was continuously part of
Erbil district from 1932 until the Iraqi army unilaterally established the Green Line in 1991.
It subsequently received administrative services from Mosul but was never officially made
part of Ninewa governorate.

In contrast, while containing mixed Arab-Kurdish-minority populations, Hamdaniya,
the Bashiqga subdistrict of Mosul, the remainder of Tilkaef, most of Tal Afar district, and the
Qaeyrrawan subdistrict of Sinjar have no history of administrative links to the Kurdish region
and consistently have shown only weak to moderate electoral support for pro-KRG politi-
cal parties. Bashiqa is the only one of these areas where the pro-KRG percentage of the vote
has topped 50 percent, and most of these votes come from pro-KRG Chaldo-Assyrian and
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Shebek parties rather than from the main Kurdistan Alliance. Many of these areas were
harmed by the former regime’s practices, but the magnitude and scope of the destruction was
not as severe as in other places (see annex 2). Despite the inclusion of these areas in the draft
Kurdistan region constitution, in private conversations KRG officials do not strongly push
claims to many of these areas, suggesting that they are perhaps intended as bargaining chips
for the truly contested areas.*

The crux of the territorial dispute in Ninewa is the Zummar subdistrict of Tal Afar and
Yazidi-majority Sinjar district, including the subdistrict of Qahtaniya, which was separated
from the latter in 1977. In these cases, the criteria of electoral results and administrative his-
tory diverge. Specifically, these areas do not have a record of administrative connections to
the Kurdistan region, but have consistently returned pro-KRG electoral majorities and were
among the areas of Ninewa hardest hit by Arabization measures following the collapse of
the Kurdish movement in 1975 (see annex 3). This is especially true of Sinjar, where virtually
the entire Yazidi population of the district had their villages destroyed and were forcibly re-
settled into eleven collective compounds, where they remain today. This suggests at least that
the former regime thought that there was strong local support for the Kurdish movement at
the time.*

Both Zummar and Sinjar are also made highly strategic by virtue of their being part of
Iraqg’s border with Syria. Zummar is also close to the Mosul Dam and other key infrastructure,
such as the Fishkabour bridge over the Tigris and the final section of the Iraq-to-Turkey oil
pipeline. Meanwhile, Highway 47 runs through Sinjar to the Syrian border and could conceiv-
ably provide the foundation for an international border crossing. The Yazidi majority district
of Sinjar presents unique challenges to resolve because it is the only disputed district that does
not physically border the Kurdistan region—and Arab and Turkoman majority areas of Tal
Afar district lie between it and Dahuk governorate. However, despite this physical separation,
Kurdish convoys currently supply Sinjar with security, food rations, fuel distribution, and other
services from Dahuk, largely with the permission of the Ninewa government and relevant

federal ministries.*

Conclusions for Negotiation

There is evidence to support KRG claims to parts of present-day Ninewa, but the Kurdistan
region also appears to have overreached in other areas of the province, generating resentment.
The core of the territorial dispute in the province lies in the strategic areas of Zummar sub-
district and Sinjar, where the evidentiary criteria of election results and administrative history
diverge. The single strongest source of Kurdish electoral support in Ninewa is Sinjar district,”
which would become a Yazidi exclave requiring special administrative arrangements if an Iraqi
negotiation were to result in its attachment to the Kurdistan region. This is implicitly acknowl-
edged in the June 2009 draft KRG constitution, which drops earlier Kurdish claims to areas
in Tal Afar that would have formed a land bridge between Sinjar and the Kurdistan region.
A more tenable solution for the district might be to continue the status quo, that is, formally
administered by Ninewa but with certain administrative and security functions provided by the
KRG under a renewable agreement with the federal government, along with special transport
and convoys to enable members of the Yazidi communities in Sinjar and Sheikhan to exchange
visits and undertake pilgrimages to Yazidi holy sites. In turn, the KRG would likely have to
formally drop its claim to Sinjar as part of the Iraqi Kurdistan region.

21



The importance of
Kirkuk’s oil production
to development of the
Iraqgi state made it vital

for Arab-led governments
in Baghdad that Kirkuk,
which Arabs often refer to
as a “mini-Iraq,” remain

an “Iraqi city.”

PEACEWORKS 69

'The potential for resolving the status of the remaining disputed districts and subdistricts
in Ninewa, including the strategic district of Makhmour, thankfully appears more straight-
torward, but likely awaits a comprehensive deal alongside these more complex areas.

Kirkuk Claims

Kirkuk stands out as distinct from the other disputed territories in its complexity and strategic
significance. The governorate is disputed in its entirety and has become the center of three
competing national narratives. The Turkoman community point toward their historic majority
in Kirkuk city (shown in the 1957 census*) and consider the province’s cities and towns to be
part of their ancestral homeland, Turkomaneli. The Kurdish plurality of 47 percent in Kirkuk
governorate in this same year and the subsequent extensive suffering and expulsion of Kurds
from the province has made it a focus of Kurdish national aspirations. Meanwhile, the impor-
tance of KirkuKs oil production to development of the Iraqi state made it vital for Arab-led
governments in Baghdad that Kirkuk, which Arabs often refer to as a “mini-Iraq,” remain an
“Iraqi city.”

Given the heightened sensitivity around Kirkuk, some historical background on the gover-
norate is required to understand the depth of competing claims to it and the tangled situation
in the province today. In this respect, the modern history of Kirkuk has been indelibly shaped
by the discovery of the super-giant Baba Gur fields just north of Kirkuk city in 1927, which
roughly coincided with the founding of the Iraqi state. Kirkuk’s oil fields became a world-class
strategic asset and significant factor in funding Iraq’s development over the ensuing decades.
Until the development of Basra’s oil fields several decades later, Kirkuk was Iraq’s largest oil
producer.® Today, despite approximately eighty years of production, it remains Iraq’s second-
largest oil producing province.

Locally, the development of the oil industry transformed Kirkuk from a small town into an
industrial center increasingly populated by economic migrants drawn to employment oppor-
tunities offered by oil exploitation. Although Kurds, Turkomen, Arabs, and Chaldo-Assyrians
had lived in around what is now Kirkuk for hundreds of years, the growth of the oil industry
during the first half of the century was accompanied by substantial in-migration of Arab and
Kurdish populations to the southwest and northeast of the province, respectively, as well as
their settling into new, largely homogenous neighborhoods in Kirkuk city itself. Before this,
the Turkoman community had perhaps the strongest connection to Kirkuk city and the other
urban centers in the province, such as Tuz, Daqug, and Altun Kopri, while Kurdish families
were some of the largest rural landowners in the province. Several major Arab tribes, including
the Ubaid and Jabour, had also inhabited the southwest of Kirkuk governorate, including in
what is now Hawija district, for at least the last century.*

Beginning during the unsettled period of coup and countercoup that marked the 1960s,
Iraqi governments began to encourage Arabs to settle in Kirkuk to secure the strategic oil
infrastructure that was vital to funding national development. After the collapse of the Kurd-
ish movement in 1975, the Ba'ath regime increasingly systemized this effort and undertook
the large-scale expropriation of Kurdish and Turkoman-owned land as part of preparations to
nationalize oil the industry. This was supplemented by a range of discriminatory practices, such
as prohibitions on the use of Kurdish, Turkoman, and Chaldo-Assyrian languages, restricting
eligibility for employment in state jobs to Arabs, ethnic gerrymandering of KirkuKs admin-
istrative boundaries, and pressure on minorities to undertake so-called nationality correction,
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beginning with the 1977 census. This period included some destruction of Kurdish villages,
but the worst violence came roughly a decade later, when the Iragi army’s brutal Anfal cam-
paign reached Kirkuk during the close of the Iran-Iraq war. The Anfal resulted in the almost
complete destruction and expulsion of the civilian population of Kurdish-inhabited rural areas
in the north and northeast of the governorate, as well as mass summary executions and disap-
pearances of many tens of thousands of Kurdish civilians, the use of chemical weapons against
civilian populations, and widespread arbitrary detentions of Kurdish populations.” During the
1990s, the Ba'athist regime’s Arabization efforts focused on intensively settling Arab tribes in
these depopulated areas to create a security belt between Kirkuk city, the strategic infrastruc-
ture of the province—especially its oil fields and major transportation routes—and the Kurdish
Autonomous Zone established after the 1991 Gulf War** (see annexes 4 and 5 for greater
detail on these events).

Despite being a recurrent arena of conflict, with the exception of nine days—March 19 to
28—during the 1991 uprising, Kirkuk has never been Kurdish administered in modern Iraqi
history. This remained nominally true after 2003, when after the fall of Kirkuk to Patriotic
Union of Kurdistan (PUK) peshmerga, PUK police units, and a small number of U.S. special
forces in April 2003, the U.S. military took control of the city and asked its Kurdish allies to
withdraw.>> However, the Arab boycott of the political process from 2003 to 2007 and the
close military relationship between the U.S. and Kurdish security services™ allowed the Kurd-
ish political parties to establish control over many public institutions in the province, including
capturing twenty-six of the forty-one seats on the provincial council during the January 2005
provincial elections.

In tandem with these developments, large numbers of formerly displaced Kurds began
to return to the governorate. Exact figures do not exist, but the International Organization
for Migration (IOM) estimates that 21,401 families forcibly displaced from Kirkuk had re-
turned to the governorate by December 2005. At least on paper, the number of persons who
registered their civil identity cards (gensiya) in Kirkuk took a further large jump in 2007 and
2008 after the Iragi government’s Article 140 Committee announced compensation schemes
for formerly displaced Kurds returning to the governorate.® ‘This fueled accusations that the
Kurdish political parties were importing Kurds from Erbil, Suleymaniya, Dahuk, and even
Syria and Turkey, ahead of elections and a future Article 140 referendum on Kirkuk’s status.
Many Kurdish returnees either found their property occupied or simply no longer existing,
and because Iraq’s nascent Iraqi property claims resolution bodies found themselves unable to
deal with the magnitude of the influx of returnees,”” one immediate result was the large-scale
squatting of Kurdish refugees in the Kirkuk stadium, schools, and other public institutions
around the province.

The broader political and security situations in Kirkuk has likewise remained problematic
throughout the post-2003 period. Arabs and Turkoman perceive KirkuK’s security structures,
including the local police, to be dominated by the peshmerga and the asayesh and used for
purposes such as detaining political opponents. The peshmerga also continue to maintain a
presence on and north of the high ground of the strategic Qani Domlan ridge located north
of Kirkuk city, which the Iragi army previously had fortified and used to make its stand
against Kurdish and U.S. forces advancing south in March and April 2003.% In turn, in 2008
the Kurdish political parties resisted the formation of Awakening Councils to address the
persistent Sunni-led insurgency in southern and western Kirkuk and, once it was sufficiently
reconstituted to make it possible, the deployment of the new Iraqi army to the province.
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For the Kurds, the Awakening recalled the use of tribal national guards to clear Kurdish
land around the province’s oil fields in the 1960s, while the deployment of the mostly Arab
Twelfth Division of the Iragi army to Kirkuk in late 2008 was unwelcome given memories
of the Anfal. The movements of the Twelfth Division during the first quarter of 2009 were
accompanied by heightened political tension as the division approached areas of the province
that had been targeted during the Anfal. Kurdish political and military leaders reportedly
sent messages that the peshmerga positions on the Qani Domlan represented a red line and
any attempt by the division to move into the mainly Kurdish rural areas beyond it would be
met with force.*® Fortunately, no such confrontation occurred, and an uneasy balance of local
police primacy in Kirkuk city, Daquq, and Dibis, the peshmerga providing security north and
east of the Qani Domlan, and the Iraqi army and Awakening Councils handling the areas
south and west of it has since prevailed. The U.S. military subsequently has taken action to
mitigate the future risk of such events spiraling out of control by establishing combined Iraqi
army, peshmerga, and U.S. army checkpoints at potential flashpoints throughout the disputed
territories and brokering an agreement by which four peshmerga brigades operating in the
disputed territories are to be integrated into the Iraqi army.*°

On the political front, the Arab boycott of the Kirkuk Provincial Council remained in
place until December 2007, when a U.S.-led Kirkuk provincial reconstruction team brokered
a power-sharing agreement between the Kurdish-controlled Kirkuk Fraternal List (KFL) and
predominantly Arab Iragi Republican Gathering coalition.®® However, persistent disagree-
ment over the details of power sharing has hamstrung full implementation of this agreement.
Further underscoring the depth of political differences in the province, Kirkuk became the only
one of the fifteen non-KRG governorates not to hold provincial elections in January 2009. This
followed contentious parliamentary debate and street protests over who should be allowed to
vote in Kirkuk given pre- and post-2003 demographic changes to its population, disagree-
ment on how to resolve property disputes, and a lack of consensus on administrative power
sharing.®? Article 23 of the 2008 provincial elections law ultimately established a multiethnic
parliamentary committee tasked with preparing recommendations on power sharing, property
issues, and demographics in Kirkuk, though this committee ultimately was unable to deliver
a consensus report by an extended deadline of May 30, 2009, and subsequently referred the
matter back to the parliament. The 2010 national elections in Kirkuk were similarly threat-
ened after the eruption of parliamentary disputes over whether to utilize the approximately
500,000-person voter registry used for the January 2005 elections, which Arab and Turkoman
representatives preferred because it pre-dated the bulk of later Kurdish returnees, or the rough-
ly 900,000-person registry resulting from the 2009 nationwide update, which Kurds preferred
for the opposite reasons. Ultimately elections went ahead using the 2009 update under the
explicit rider that the voter registry would not serve as a precedent for future electoral events in
the province.*® Most recently, Kirkuk emerged as the key sticking point in attempts to conduct
Iraqs first census since 1997, primarily because of concerns over how questions on the census
form regarding ethnicity would be interpreted in the context of Article 140.%¢

Governorate Analysis

Kirkuk governorate, which consists of the districts of Hawija, Dibis, Kirkuk, and Daquq, is the
only province that is disputed in its entirety between the KRG and the federal government. It
is repeatedly singled out for exceptional treatment in Iraqi laws (the 2009 Provincial Elections
Law and the 2010 National Elections Law) and constitutional charters (Article 140 of the
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2005 Iraqi Constitution and Article 58 of its predecessor, the 2004 Transitional Administrative
Law). In contrast to other disputed territories, the draft Kurdistan regional constitution claims
“Kirkuk governorate” as part of the Iraqi Kurdistan region rather than listing specific districts
and subdistricts, as it does in Ninewa and Diyala.®* Article 140, with its requirements for
the normalization of Kirkuk’s population and the restoration of its pre-1970 boundaries, also
appears to have been crafted with a provincewide referendum in mind. Therefore, the analysis
of election results, administrative history, and demographic change in Kirkuk will first be done

at the governorate level, rather than district by district, as elsewhere in the report.

Election Results

Given the stakes involved, and particularly in the absence of broadly accepted demographic
records, elections in Kirkuk have been fiercely contested as a proxy for competing claims to
the governorate (see figure 1). In the December 2005 elections, the Kurdistan Alliance won
53 percent of the vote, and if smaller Kurdish Islamic parties are included, pro-KRG parties
won a narrow majority of 55 percent in the province. Approximately 41 percent of the vote
was split among three Sunni Arab blocs, the Shiite United Iraqi Alliance—likely capturing
the vote of Shia Turkoman and wafidoon—the Sunni-inclined Iraqi Turkoman Front, and the
secular Iraqiyya slate, with none of these six blocs capturing more than 14 percent of the vote.
Turnout was a remarkable 86 percent in the governorate as a whole, and in excess of 95 percent
in several Arab-dominated areas of Hawija and Kurdish-dominated areas of Kirkuk city and
the northeast of the province, suggesting possible countervailing ballot box stuffing.

As mentioned, Kirkuk did not hold provincial elections in January 2009, but the March
2010 national elections produced several noteworthy results. The first is that the Kurdish vote
was now split three ways between the Kurdistan Alliance (which won 36 percent of the vote),
the Kurdish opposition party Goran (6 percent), and two smaller Kurdish Islamic parties (6
percent). Meanwhile, the Arab and Turkoman vote was almost entirely consolidated into the
Iragiyya alliance (39 percent), with the two main national Shiite coalitions (Prime Minister
Nouri al-Maliki’s State of Law and the Iraqi National Alliance) winning 5 percent of the
vote and the other standalone Sunni party (Tawafuq) winning 3 percent of the vote. Second,
while Kurds continue to appear to be the largest community in the governorate, their claim to
a majority appears more uncertain, as the total percentage of the vote for Kurdish parties fell
from 55 percent to 48 percent. Third, this slip in support for Kurdish political parties in Kirkuk
occurred despite several years of Kurdish efforts at the national and local level to promote the
normalization of Kirkuk’s population, including the federal Article 140 Committee spend-
ing $500 million since 2007 in compensation payments to Kurdish families that returned to
Kirkuk and Arab wafidoon that agreed to leave the governorate.” In fact, fewer votes were
cast in Kirkuk during the 2010 elections than in the 2005 polls, suggesting that the surge in
returnees that has led to explosive growth in Kirkuk’s voter registry since 2004 may have run
its course. This implies constraints on the ability of normalization to result in a population mix
within Kirkuk governorate’s current administrative boundaries that would deliver a clear ma-
jority in an Article 140 referendum on joining the province to the Kurdistan region.

Analysis of Claims

At the present juncture, within KirkuK’s current administrative boundaries, Kirkuk governor-

ate has not returned consistent majorities of over 60 percent support for the Kurdish political
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parties. Likewise, excepting the brief period during the March 1991 uprising identified above,
Kirkuk has never been formally administered by or linked to Kurdish provinces. However, it is
indisputable that Kirkuk has been the repeated red line of red lines for Kurdish negotiators dur-
ing talks with various Iraqi governments, and it was subjected to some of the most systematic,
far-reaching, destructive, and violent policies of demographic change by the former regime (see
annexes 4 and 5). It also appears that the governorate currently has at least a Kurdish plurality
and possibly a slight Kurdish majority.

'The experience of several years of normalization, related to the return of Kurdish deportees
and the limited departure of some wafidoon, does not appear to have fundamentally altered this
political equation, nor is it likely to. In contrast, the other major aspect of normalization that
Kurds hope for—restoring Kirkuk’s pre-1970 boundaries—would likely accomplish this. As
described in Annex 4, following the collapse of the Kurdish movement in 1975, Republican
decrees 608 of November 1975 and 41 of January 1976 separated the four Kurdish or mixed
districts of Chamchamal, Kalar, Kifri, and Tuz Khurmatu from Kirkuk and attached them
to Suleymaniya, Diyala, and Salah ad-Din governorates. If restored to Kirkuk, these districts
would likely lead to a solid Kurdish political majority in the province. However, such a step ap-
pears unlikely without an unforeseen broader national-level political agreement. In December
2007 the Article 140 Committee recommended a number of boundary changes in northern
Iraq, including canceling the above two decrees, but three years later, the political will to act on
them does not appear to be close to emerging.®” Moreover, some Kurdish politicians indicate
that there is not complete consensus on this matter in the Kurdish community due to the
competing interests of the two major Kurdish parties, the KDP and PUK.%

Given the electoral stalemate in Kirkuk and low likelihood of changes to its provincial
boundaries, there has been some recognition of the need for a compromise, entailing some
form of special status and power sharing for Kirkuk governorate as either a permanent or
an interim solution. The Turkoman community is most associated with this concept and has
championed making Kirkuk a special, standalone autonomous region that would run its own
affairs independently of both Baghdad and Erbil. At the same time, national political lead-
ers have spoken of providing Kirkuk special status under their preferred jurisdiction. That s,
incumbent prime minister Maliki and Iragiyya leader Ayad Allawi have spoken of treating
Kirkuk as a special case under Baghdad’s control, while former KRG prime minister Nerchi-
van Barzani has expressed willingness to give Kirkuk special status within the Kurdistan re-
gion.®” Iraqi president and PUK leader Jalal Talabani has appeared to go a step further, hinting
to the newspaper a/~Hayat that Kirkuk could have an interim administrative system similar
to that of Brussels in Belgium, and “in a later stage its future could be solved through mutual
understanding and a national agreement under Article 140.” ™ Finally, in its April 2009 final
report to Iraqi authorities, UNAMI proposed a series of options for Kirkuk, including becom-
ing a standalone region or a “dual nexus” model where both the federal government and the

KRG would have some jurisdiction over Kirkuk and possibly play a role in administering it.”!

Conclusions for Negotiation

The political stalemate in Kirkuk is strongly apparent at the governorate level of analysis. The
2010 election results indicate that if an Article 140 referendum were held today using Kirkuk’s
current administrative boundaries, it would likely generate a divisive 51-49-type result. This
calculus could be changed if Kirkuks pre-1970 boundaries were restored, but this appears

unlikely given the lack of political consensus to do so at the national level and possible internal
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Kurdish rivalries. A governorate-wide solution for Kirkuk presumably would have to entail a
compromise special status for the province that had neither a clear winner nor, more signifi-
cantly, a clear loser inclined to resort to violence. However, while all the parties appear to rec-
ognize the need for some form of special status for Kirkuk, Baghdad and Erbil are so far only
willing to consider special governing and power-sharing arrangements for the governorate if it

is under their administrative control.

District Analysis

The bulk of Iraqi and international analysis of the dispute in Kirkuk has appropriately focused
on the governorate level. In keeping with the overall theme of demystifying the disputed ter-
ritories, it is nevertheless also worthwhile to conduct the type of district- and subdistrict-level
analysis contained elsewhere in the report. Such analysis is controversial, and instinctively stirs
fears among the Arab community of the partition of Kirkuk initiating a chain reaction leading
to the partition of Iraq. There are, however, useful insights to be gained from such local-level
analysis that could help to clarify the elaboration of various special-status options for Kirkuk,

regardless of whether or not sovereign Iraqi authorities ever choose to explore this route.

Election Results

District- and subdistrict-level electoral results in Kirkuk are difficult to disaggregate due to the
confusion resulting from the administrative abolishment of a number of Kurdish and mixed
subdistricts in 1987 immediately before the Anfal operations. Since 2003, some of these sub-
districts have been informally restored by the Kirkuk Provincial Council, but are not recog-
nized by the federal government, whereas others were officially reestablished but are not split
out in IHEC’s tabulation of election results.

With the above caveats in mind, there is a pattern of virtually no support for the Kurdish
parties in the southwest of Kirkuk governorate and strong support in the north and north-
east of the province (see map 5). Kurdish parties received 3 percent or less of the votes in
Hawija district, the Rashad subdistrict of Daquq, and the Taza subdistrict of Kirkuk district
in the 2010 elections. The electoral results for the Yaychi and Multaqa subdistricts of Kirkuk
district, immediately southwest of Kirkuk city—mixed areas cancelled as subdistricts in the
late 1980s and since informally reestablished—are not disaggregated by IHEC. However,
local officials from these areas indicated to UNAMI that their polling stations were counted
in the Riyadh subdistrict of Hawija, where the Kurdish parties have consistently received less
than 10 percent of the vote.”

In contrast, the Kurdish parties consistently received over 60 percent of the vote in the
Laylan subdistrict of Kirkuk, close to 100 percent of the vote in the informally reestablished
subdistricts of Schwan and Qarahanjiir,” and over 80 percent of the vote in the Altun Kupri
subdistrict of Dibis. It is believed that the Kurdish parties would have received similar vote
totals in the Sagaran subdistrict of Dibis,” but IHEC does not separate out its results from
Dibis center (see annex 5).

Finally, KirkuK’s three remaining major urban centers outside of Hawija—namely, Dibis
center, Daquq center, and Kirkuk center—generally returned Kurdish majorities, albeit in the
50 percent to 60 percent range in 2010, indicating that they are not only geographically, but
also politically, in between the southwest and northeast of the province.
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Analysis of Claims

Analysis of the administrative history of Kirkuk provides further understanding of Kirkuk’s
southwest-northeast dichotomy. Hawija district and Rashad have continuous administrative
connections to Kirkuk governorate and are so-called original Arab.”” Moving slightly north-
ward, as mixed Arab, Turkoman, and Kurdish areas, Yaychi, Multaqa, and Taza subdistricts
faced significant Arabization measures, but appeared to escape the complete destruction of the
Anfal visited upon the more heavily Kurdish northeast of the governorate. These mixed areas
also have longstanding administrative connections to Kirkuk district (see annex 5). From a
strategic standpoint, the southwest of Kirkuk governorate does not possess major oil deposits,
but does have important oil infrastructure, including a segment of the Kirkuk-Baiji-Ceyhan
(Turkey) oil export pipeline. Hawija is also known for its rich agricultural land, although this
crucial source of livelihood for the district depends on the release of water from the Dokan
Dam into the Lesser Zab river and irrigation canals upstream in Dibis and the Kurdistan
region.

In contrast, the areas where the Kurdish parties received their highest electoral support—
Sagaran, Altun Kupri, Schwan, Qarahanjiir, and Laylan—faced the greatest violence, destruc-
tion, disappearances, and population expulsions during the Anfal, as well as heavy subsequent
settlement of Arab wafidoon in the 1990s. During their respective administrative histories,
Sagaran and Altun Kupri have shuttled back and forth between Kirkuk and Erbil governor-
ates, most recently during the 1990s, while since 2003, all of these areas have developed varying
levels of informal administrative arrangements on services, security, and local government sala-
ries with Erbil and Suleymaniya governorates (see Annex 5). These areas, while still sparsely
populated due to limited reconstruction of their destroyed villages, are nonetheless highly stra-
tegic because of their geography, oil deposits, pipeline infrastructure, and transport routes—
especially Altun Kupri and Laylan, which are on the Kirkuk-to-Erbil and Kirkuk-to-Suley-
maniya highways, respectively. Altun Kupri, Schwan, and Qarahanjiir are generally bounded
in the south by the Qani Domlan ridge, which runs atop the Baba Gur oil fields. In addition,
Sagaran contains parts of the super-giant Baba Gur and the giant Bai Hassan oil fields, while
Laylan contains the tail end of the Baba Gur and part of the giant Jambour field.

Turning to the province’s urban areas, Dibis center and Daquq center subdistricts were also
targets of Arabization—the former faced the brunt of the Anfal—but have also continuously
been part of Kirkuk governorate during the modern history of Iraq and even part of Kirkuk
district as recently as the 1990s and late 1980s, respectively. They generally have stronger ad-
ministrative relations with the provincial capital than neighboring Kurdish governorates, al-
though they receive some services from the KRG. Dibis center has a substantial Arab minority
and is considered highly strategic due to the extension of the Baba Gur into the subdistrict; it
also has a major dam, water treatment plant, electricity station, and the Kirkuk-to-Mosul high-
way. Daquq center is a mixed Turkoman, Kurdish, and Arab area that has less importance with
regard to oil—although it does contain part of the Jambour field—but is a major agricultural
area, dependent on the same irrigation canals that service Hawija. Although there appear to be
slight electoral majorities for the Kurdish parties in both places, their administrative histories
and more mixed natures do not provide clear prima facie support for their being separated
from Kirkuk governorate by the criteria used in this report (see annex 5).

Finally, Kirkuk center, which includes Kirkuk city, is the heart of the province and is
geographically bisected by the Baba Gur oil field, which runs directly north of the city. Ac-
cording to information provided to UNAMI, in 2008 Kirkuk center contained 51 percent of
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the governorate’s population and received 64 percent of the Accelerated Reconstruction and
Development funds allocated to Kirkuk.” Thus, while about 60 percent of voters in Kirkuk
center subdistrict voted for pro-KRG parties in the 2010 elections,” it is hardly an ordinary
subdistrict. There were fourteen voter registration centers in Kirkuk center, units of electoral
organization that elsewhere typically represent an entire subdistrict in terms of the number of
registered voters—about 20,000 to 50,000. Despite achieving an overall majority in Kirkuk
center subdistrict, the Kurdish parties won an outright majority in only six of these fourteen
voting centers. Iraqiyya won an outright majority in five centers and the other three were
more or less evenly divided between Kurdish parties on the one hand, and Iraqiyya, the two
major Shiite alliances, and smaller parties such as Tawafugq, on the other. This suggests signifi-
cant local variation between neighborhoods in Kirkuk city and its immediate surroundings.
Administratively, Kirkuk center obviously has always been linked to Kirkuk governorate and,
as described, had a strong historical Turkoman dimension; this was before it was settled by
Kurdish and Arab economic migrants in the middle part of the last century and then sub-
ject to Arabization measures from the late 1970s until 2003 (see annex 5). Its mixed history
and complicated electoral mosaic make it difficult to conceive of any one community credibly

laying exclusive claim to the city.

Conclusions for Negotiations

'The symbolism of splitting Kirkuk’s district and subdistricts is perilous, and is a sovereign deci-
sion that only Iraqgi authorities can make. If such an approach is a nonstarter, the above analysis
at least helps to clarify the dual-nexus model for Kirkuk governorate, in particular the shape of
local power-sharing arrangements and the geographic parts of the province where KRG might
deliver services under such a scheme. However, if Iragi authorities find a district-by-district
approach worthy of consideration, electoral and administrative evidence explored suggest a
possible model whereby

m  the north and northeast of the governorate—Sagaran, Altun Kupri, Schwan, Qarahanjiir,
and Laylan—could become formally administered by the KRG;

m the southwest and center of the governorate—Hawija, Riyadh, Yaychi, Multaqa, Taza,
Daquq center, and Dibis center—could remain as they are today in administrative
arrangements; and

m  Kirkuk center could become a common city that is simultaneously the administrative
capital of both the KRG- and the federal government-administrated areas of Kirkuk.
Such a model might fall within Arab and Kurdish political red lines of Kirkuk city being both
an Iraqi city and a part of the Kurdistan region. It also largely follows existing informal service
delivery arrangements and the de facto division of security responsibilities that developed in
early 2009, with peshmerga north of the Qani Domlan, the Iragi army south of it, and local
police primacy in urban areas such as Kirkuk city. Moreover, since the definition of the area
officially administered by the KRG in Article 53.A of the TAL includes those “territories that
were administered [by the KRG] ... on 19 March 2003 in the governorates of ... Dahuk, Su-
leymaniya, Erbil, Kirkuk, Diyala and Ninewa,” some of these areas north of the Qani Domlan

might already be considered formally part of the Kurdistan region.
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Salah ad-Din Claims

Of the four governorates with disputed districts analyzed in this report, Salah ad-Din is the
least affected by the Arab-Kurdish territorial struggle, as the governorate is almost entirely
south of the Green Line. Despite this, like Ninewa and neighboring Diyala, it has experienced
political and security dislocation since 2003. After Anbar, Salah ad-Din is Iraq’s second-most
predominantly Sunni Arab governorate, and extremely low turnout during the community’s
boycott of the January 2005 elections enabled the Kurdish political parties to become the single
largest bloc on the Salah ad-Din provincial council; a more representative provincial govern-
ment was not established until 2009. Irag’s post-2003 insurgency also has strongly affected
Salah ad-Din as a whole. Many consider the February 2006 bombing of the Al-Askariya
shrine in the city of Samarra, in the center of the governorate, as the spark that ignited Iraq’s

2006—07 civil war.

District Analysis

The KRG claims only one of Salah ad-Din’s eight districts, Tuz Khurmatu. Nevertheless, as
a major transport hub and trading center between Kirkuk, Baghdad, and Sulaymaniya, Tuz
is strategically important and relatively prosperous, bounded by the natural border of the
Jebel Hamrein in the district’s south. While the security situation in Tuz is less severe than
in Salah ad-Din as a whole, because it is a mixed area in both sect (Sunni-Shia) and ethnicity
(Turkoman-Kurd-Arab), it has had its share of violence. Attacks have often been directed
against Kurds and Shiite Turkoman, including two mass casualty bombings in Amerli sub-
district July 2007. A combination of peshmerga,” asayesh, Iragi army units originally re-
cruited from PUK peshmerga, and an Awakening Council formed in March 2008 provide
security in the area. The KRG has provided some administrative services to Tuz since 2003
and thousands of Kurdish and Turkoman families—primarily the former—deported from

Tuz by the previous regime may have returned to the district since 2003.7

Election Results

Iraq’s last three elections illustrate the mixed nature of Tuz (see map 6). The Kurdish political
parties achieved a plurality in the district of 42 percent in the December 2005 elections and
a slight majority in Tuz Center subdistrict, but suffered a substantial setback in January 2009
when the Iragi Turkoman Front won a districtwide plurality (36 percent) and also outpolled
the Kurdish parties in Tuz Center. In March 2010, the Kurdish parties recovered to achieve a
plurality with 38 percent of the vote in the district, but again failed to win a majority in Tuz
Center. In the more heavily Turkoman subdistricts of Sulayman Beg and Amerli, the Kurdish

parties have achieved only about 20 percent of the vote in each of the three elections.

Analysis of Claims

Tuz has experienced substantial changes to its administrative arrangements recently, as well as
a far-reaching and destructive Arabization campaign. Notwithstanding this, excepting a few
days during the 1991 uprising, present-day Tuz never has been formally Kurdish administered.
'The district was part of Kirkuk governorate until the collapse of the Kurdish movement, after
which, under Republican Decree No. 41 of 1976, it was combined with three other districts
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Map 6
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to create the new governorate of Salah ad-Din, with Saddam Hussein's hometown of Tikrit
as its capital.

In the run-up to the Iraqi army’s Anfal campaign, which took a cruel toll on Tuz in physical
destruction and thousands of deportations and disappearances, the mainly Kurdish subdistricts
of Nawjul and Qader Karam were abolished, separated from Tuz, and attached to Suleymaniya
governorate. In addition to the violence of the Anfal, Tuz was the scene of fierce fighting dur-
ing the 1991 uprising and earlier had thousands of donums of Turkoman- and Kurdish-owned
land seized in 1975 and 1984 (see annex 6). Turkoman interlocutors also made the point to
UNAMI that, as the majority population group in the district according to the 1957 census
and as its purported largest landowners, they were also a major target of Arabization.*

Conclusions for Negotiations

'The evidence examined suggests Tuz has a history of being a mixed district, not a Kurdish
one. This is reflected both in the level of electoral support for the Kurdish political parties,
which indicate a possible Kurdish plurality but not majority in the district, and in the district’s
historical administrative affiliation with Kirkuk rather than Kurdish provinces. Thus, while it
is important to acknowledge past injustices perpetrated in Tuz, the evidence examined does
not support Kurdish claims for the district to be attached to the Kurdistan region—especially
since the historically Kurdish areas of the district, Qadir Karam and Nawjul, were previously
separated from Tuz and attached to Suleymaniya governorate. There is a stronger historical
basis for Tuz being reattached to Kirkuk governorate, although for the reasons described, such

a step appears unlikely to be forthcoming in the near term.%!

Diyala Claims

Bordering Iran and home to a volatile mix of Sunni Arabs, Shia Arabs, and Kurds, Diyala is
often referred to as a microcosm of Iraq. As has been repeatedly seen, the Sunni boycott of the
January 2005 provincial elections led to their substantial underrepresentation on the Diyala
provincial council. In part due to the resulting Sunni disenfranchisement, Diyala has been one
of the least stable governorates in Iraq. In April 2006, Abu Musab al Zarqawi went as far as
proclaiming it the future capital of al-Qaeda’s self-styled Islamic State of Iraq. At the height of
Iraqg’s sectarian conflict in September 2006, the Diyala provincial government all but ceased to
function and basic services, such as food rations and fuel, stopped being delivered.® The January
2009 provincial elections provided badly needed political refreshment of the Diyala Provincial
Council, but also generated protests of fraud and the newly elected members required external
facilitation to be seated.

After April 2003, the KRG took effective control of Khanaqin and Kifri districts in the
north of Diyala while the United States authorized the presence of peshmerga linked to the
PUK in these and other locations in the governorate.®® In 2006, the peshmerga strengthened
their presence in Diyala after the Government of Iraq requested help in combating the insur-
gency.3* During the summer of 2008, an Iraqi army operation entitled Omens of Prosperity,
originally conceived of as directed against al-Qaeda and other insurgent elements, evolved into
an apparent Iraqi security force effort to restore federal government control of Khanaqin and
Kifri.® The operation resulted in a rolling series of confrontations between the Iraqi army and
PUK peshmerga in northeastern Diyala, and is generally judged to have been the post-2003
incident that came closest to sparking widespread Arab-Kurdish military conflict.
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District Analysis

'The KRG has laid claim to the districts of Khanaqin and Kifri in northern Diyala, the sub-
district of Mandali along the Iranian border, and areas further south that are not considered
here.® Khanaqin and Kifri lie north of the Jebel Hamrein range and possess irrigated and
tertile agricultural land that contrasts with the mostly desert conditions south of the moun-
tains. Both of these districts are partially split by the Green Line and their northern portions
have been administered by Suleymaniya since 1991. The Diyala portion of Khanaqgin contains
Khanaqin Center (city), two oil fields (Chia Surkh and Naft Khana), the important water
source of the Hamrein lake, and the strategic Muntheria border crossing with Iran. Munthe-
ria is a major point of entry for fuel trucks and religious pilgrims coming from Iran to Najaf,
Karbala, Kadhimiya, and Samarra, generating substantial licit and illicit customs revenues. It is

also a historical route for transit, trade, and religious pilgrimages between Iraq and Iran.®

Election Results

Electoral support for the Kurdish political parties declined in Diyala between December 2005
and March 2010, and Iraqgiyya succeeded in consolidating the fragmented Sunni Arab and
Turkoman vote in the province’s disputed areas (see map 7). Khanagin Center subdistrict has
also been the site of some of the most serious post-2003 allegations of electoral fraud in Iraq.
In the 2009 provincial elections, twenty-eight of the thirty polling centers nationwide that
had their results cancelled by the Independent High Electoral Commission were located in
the subdistrict.® This followed the Kurdistan Alliance winning 99.4 percent of the vote in
Khanagin Center during the December 2005 elections, accompanied by a turnout of a remark-
able 97 percent of registered voters. Khanaqin is a particularly sensitive area, as (Shiite) Fayli
Kurds constitute a large portion of its population. This community, which is of Persian origin,
has historically faced intense persecution and tremendous barriers to Iraqi citizenship despite
its members often having lived in Iraq for generations.® At present, both the Kurdish political
parties and the Shiite Islamist parties are competing for their electoral backing. This political
competition, the importance of Khanaqin as a trade and pilgrimage route with Iran, and al-
legations of Kurdish fraud in the December 2005 elections may help to explain why Khanaqin
became the first post-2003 instance of the Shiite-led government in Baghdad using the Iraqi
army to physically roll back the Kurdish peshmerga presence in the disputed territories.

Analysis of Claims

Despite the voting irregularities noted, the Kurdish parties’ strong performance in Khanaqin
Center subdistrict and its administrative history support a Kurdish claim to the subdistrict.
Even after the cancellation of the twenty-eight polling centers in 2009, which mostly contained
votes for the local Kurdish electoral alliance, the Kurdish political parties consistently garnered
over 90 percent of the vote in Khanaqgin Center. From the standpoint of forced population
change, according to one estimate, Khanaqgin Center subdistrict and the parts of Khanaqin
district that are now above the Green Line had approximately 27,000 Kurds deported and
34,000 Arab persons settled in them between 1975 and 2003 (see annex 7).” Finally, even
though Khanagqin district has been continuously linked to Diyala administratively, Kurdish
leaders have argued repeatedly to include it in the Kurdistan region during territorial nego-
tiations with the government of Iraq. One frequently cited reason for the breakdown of the

1970 Autonomy Agreement was a dispute over whether the promised census would include
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the Fayli Kurds who lived in Khanaqin and other areas, but who had not been granted Iraqi
citizenship.”

The Kurdish claim to the As-Sadiyaa and Jawalaa (Jalula) subdistricts of Khanaqin, the
Qara Tappa and Jabarra subdistricts of Kifri, and the Mandali subdistrict of Baladrooz are less
supported. The Kurdish political parties failed to obtain 50 percent of the vote in any of these
subdistricts during the three postconstitution elections, and their share of the vote in these
areas has generally declined over time (see annex 8). While Sadiyaa and Jawalaa in particular
were targets of Arabization and may have had historical Kurdish majorities, there is currently
only weak political support for the Kurdish parties in these areas, which historically have been
administered by Diyala governorate. Meanwhile, Qara Tappa, Jabarra, and Mandali are mixed
Kurdish, Arab, and Turkoman areas, and while the former two have historic